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The President 


Export of Arms, Ammunition, and Im¬ 
plements of War to Spain 

BY THE PRESIDENT OF THE UNITED STATES 
OF AMERICA 

A PROCLAMATION 

WHEREAS Public Resolution No. 1. 
75th Congress, approved January 8, 1937, 
provides in part as follows: 

* "That during the existence of the state 
civil strife now obtaining in Spain it 

iall, from and after the approval of 
this Resolution be unlawful to export 
arms, ammunition, or implements of war 
from any place in the United States, or 
possessions of the United States, to Spain 
or to any other foreign country for trans¬ 
shipment to Spain or for use of either of 
the opposing forces in Spain. Aims, am¬ 
munition, or implements of war, the ex¬ 
portation of which is prohibited by this 
Resolution, are those enumerated in the 
President’s Proclamation No. 2163 of 
April 10, 1936.” 

AND WHEREAS it is provided further 
by said joint resolution of January 8, 
1937, that 

“When in the judgment of the Presi¬ 
dent the conditions described in this 
Resolution have ceased to exist, he shall 
proclaim such fact, and the provisions 
hereof shall thereupon cease to apply." 

AND WHEREAS by my Proclamation 
No. 2236 of May 1, 1937, 1 issued pursuant 
to the provisions of sections 1 and 11 of 
the joint resolution of Congress ap¬ 
proved May 1, 1937, amending the joint 
resolution entitled "Joint resolution pro¬ 
viding for the prohibition of the export 
of arms, ammunition, and implements 
of war to belligerent countries; the pro¬ 
hibition of the transportation of arms, 
ammunition, and implements of war by 
vessels of the United States for the use 
of belligerent states; for the registra¬ 
tion and licensing of persons engaged 


*2 P. R. 776 (923 DI). 


in the business of manufacturing, ex¬ 
porting, or importing arms, ammunition, 
or implements of war; and restricting 
travel by American citizens on bellig¬ 
erent ships during war," approved Au¬ 
gust 31. 1935, as amended February 29, 

1936, it was declared that a state of 
civil strife unhappily existed in Spain 
and that such civil strife was of a 
magnitude and was being conducted 
under such conditions that the export 
of arms, ammunition, or implements of 
war from the United States to Spain 
would threaten and endanger the peace 
of the United States: 

AND WHEREAS section 1 (g) of the 
said joint resolution of May 1, 1937, 
provides that 

“Whenever, in the judgment of the 
President, the conditions which have 
caused him to issue any proclamation 
under the authority of this section have 
ceased to exist, he shall revoke the 
same, and the provisions of this sec¬ 
tion shall thereupon cease to apply with 
respect to the state or states named in 
such proclamation, except with respect 
to offenses committed, or forfeitures in¬ 
curred, prior to such revocation." 

NOW. THEREFORE, I, FRANKLIN D. 
ROOSEVELT, President of the United 
States of America, acting under and by 
virtue of the authority conferred on me 
by the aforesaid joint resolutions, do 
hereby proclaim that in my judgment the 
state of civil strife in Spain described in 
said joint resolution of January 8, 1937, 
and the conditions which caused me to 
issue the said proclamation of May 1. 

1937, have ceased to exist, and I do hereby 
revoke said proclamation of May 1. 1937. 
Accordingly, the provisions of the said 
joint resolution of January 8, 1937, and 
of the said proclamation of May 1, 1937, 
no longer apply. 

IN WITNESS WHEREOF, I have here¬ 
unto set my hand and caused the seal 
of the United States of America to be 
affixed. 

DONE at the City of Washington this 
1st day of April, in the year of 
[sealI our Lord nineteen hundred and 
thirty-nine, and of the Inde- 
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Rules 9 Regulations , Orders 


TITLE 7—AGRICULTURE 

AGRICULTURAL ADJUSTMENT 
ADMINISTRATION 

|Order No. 3, as amended] 

Marketing Orders 

PART 903-ORDER, AS AMENDED, REGULATING 

THE HANDLING OF MILK IN THE ST. LOUIS, 
MISSOURI. MARKETING AREA* 

Sec. 

903.0 Findings. 

903.1 Definitions. 

903.2 Market administrator. 

903 3 Classification of milk. 

903.4 Minimum prices. 

903.5 Reports of handlers. 

903.6 Handlers who are also producers. 

903.7 Determination of uniform prices to 

producers. 

903.8 Payments for milk. 

903.9 Expense of administration. 

903.10 Unfair methods of competition. 

903.11 Market advisory committee. 

903.12 Effective time, suspension, and termi¬ 

nation of order as amended. 

903.13 Liability. 

Whereas, H. A. Wallace, Secretary of 
Agriculture of the United States of 


•Section 903.0 to and including Section 

903.13 issued under the authority contained 
in 48 Stat. 31 (1933), 7 U. S. C., § 601 et seq. 
(1934); 49 Stat. 750 (1935); 50 Stat. 246 
(1937). 7 U. S. C. I 601 et seq. (Supp. IV 
1938). 


America, pursuant to the provisions of 
Title I of Public Act No. 10, 73d Con¬ 
gress, as amended (48 Stat. 31), issued, 
on January 30, 1936, Order No. 3 Regu¬ 
lating the Handling of Milk in the St. 
Louis, Missouri, Marketing Area, said 
order being effective February 1, 1936; 
and 

Whereas, said order was amended, ef¬ 
fective April 17, 1936, and April 1, 1937; 
and 

Whereas, the Secretary, on December 
10, 1935, tentatively approved a Mar¬ 
keting Agreement Regulating the Han¬ 
dling of Milk in the St. Louis, Missouri, 
Marketing Area, amendments to which 
were tentatively approved on March 30, 
1936, and March 16, 1937; and 

Whereas, the Secretary, having rea¬ 
son to believe that said tentatively 
approved marketing agreement, as 
amended, and said order, as amended, 
should be further amended, gave, on the 
9th day of December 1938, notice of a 
hearing to be held on the 14th day of 
December 1938, at St. Louis, Missouri, on 
a proposed amendment of said tenta¬ 
tively approved marketing agreement, as 
amended, and of said order, as amended, 
and at said time and place conducted a 
public hearing at which all interested 
parties were afforded an opportunity to 
be heard on said proposed amendment, 
which public hearing was reopened on 
the 2d day of February 1939, 1 for the 
purpose of receiving additional evidence 
and for the purpose of providing all per¬ 
sons with an opportunity to present oral 
arguments for or against the amendment 
of said marketing agreement, as 
amended, and of said order, as amended; 
and 

Whereas, after such hearings and after 
the tentative approval on the 10th day 
of March 1939, by the Secretary, of a 
marketing agreement, as amended, han¬ 
dlers of more than 50 percent of the 
volume of milk covered by such order, 
as amended, which is marketed within 
the St. Louis, Missouri, marketing area, 
refused or failed to sign such tenta¬ 
tively approved marketing agreement, as 
amended, relating to milk; and 

Whereas, the Secretary determined on 
the 27th day of March 1939, said de¬ 
termination being approved by the Pres¬ 
ident of the United States on the 28th 
day of March 1939, that said refusal 
or failure tends to prevent the effectua¬ 
tion of the declared policy of Public Act 
No. 10, 73d Congress, as amended and 
as reenacted and amended by the Agri¬ 
cultural Marketing Agreement Act of 
1937 (50 Stat. 246), and that this order, 
as amended, is the only practical means, 
pursuant to such policy, of advancing 
the interests of producers of milk in 
said area and is approved or favored by 
over 67 percent of the producers voting 
in a referendum who, during the month 
of November 1938. said month being de¬ 
termined by the Secretary to be a rep¬ 
resentative period, were engaged in the 
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production of milk for sale in the St. 
Louts. Missouri, marketing area; and 

Whereas, the Secretary finds, upon the 
evidence introduced at the two last 
above-mentioned hearings, said findings 
being in addition to the findings made 
upon the evidence introduced at the 
hearings on said order and on said two 
amendments and to the other findings 
made prior to or at the time of the 
original issuance of said order and of 
the two amendments thereto (which 
findings are hereby ratified and affirmed 
save only as such findings are in con¬ 
flict with the findings hereinafter set 
forth): 

Sec. 903.0 Findings. 1. That the mar¬ 
keting area as herein defined confines 
the application of the order, as amended, 
to the pricing of milk in an area in which 
milk of substantially uniform quality, 
as governed by applicable health and 
sanitary regulations, may be sold, and 
that said area is the proper area to ac¬ 
complish the purposes of the order, as 
amended; 

2. That the minimum prices fixed by 
the order, as amended, will, over a pe¬ 
riod of time, tend to give milk sold in 
the marketing area a purchasing power 
with respect to articles that producers 
buy equivalent to the purchasing power 
of such milk in the base period. Janu¬ 
ary 1923-July 1929; that the fixing of 
such prices does not have for its purpose 
the maintenance of prices to producers 
above the levels which are declared in 
the act to be the policy of Congress to 
establish; and that the reduction in class 
prices when the total volume of milk 
exceeds 29,000,000 pounds provides for 
an economic adjustment of prices when 
supplies of milk are in excess of normal 
marketing requirements; 

3. That the amendment of the pro¬ 
vision for the classification of milk will 
aid in the administration of said order, 
as amended; 

4. That the order, as amended, regu¬ 
lates the handling of milk in the same 
manner as and is applicable only to han¬ 
dlers specified in the marketing agree¬ 
ment. as amended, upon which hearings 
have been held; 

5. That the issuance of the order, as 
amended, and all of its terms and con¬ 
ditions will tend to effectuate the de¬ 
clared policy of the act. 

Now, therefore, the Secretary of Agri¬ 
culture, pursuant to the authority vested 
in him by the terms and provisions of 
Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended 
by the Agricultural Marketing Agree¬ 
ment Act of 1937. hereby orders that 
such handling of milk in the St. Louis, 
Missouri, marketing area as is in the 
current of interstate commerce or which 
directly burdens, obstructs, or affects 
interstate commerce, shall, from the ef¬ 
fective date hereof, be in conformity to 
and in compliance with the following 
terms and conditions; 


Sec. 903.1 Definitions —(a) Terms. 
The following terms shall have the fol¬ 
lowing meanings; 

(1) The term “act” means Public Act 
No. 10, 73d Congress, as amended and 
as reenacted and amended by the Agri¬ 
cultural Marketing Agreement Act of 
1937 (50 Stat. 246). 

(2) The term “Secretary" means the 
Secretary of Agriculture of the United 
States. 

(3) The term “St. Louis marketing 
area,” hereinafter called the “marketing 
area.” means the territory within the 
corporate limits of the cities of St. Louis, 
Kirkwood, and Valley Park. Missouri; 
the territory within St. Ferdinand, Nor¬ 
mandy. Clayton, Jefferson, and Caronde- 
let townships in St. Louis County, Mis¬ 
souri; and the territory within East St. 
Louis, Centerville. Canteen, and Stites 
townships in St. Clair Chunty, Illinois. 

(4) The term “person” means any in¬ 
dividual, partnership, corporation, asso¬ 
ciation, or any other business unit. 

(5) The term “producer” means any 
person, irrespective of whether any such 
person is also a handler, who produces 
milk in conformity with, or subject to, 
the health requirements applicable for 
milk to be sold for consumption as milk 
in the marketing area. 

(6) The term “handler” means any 
person who, on his own behalf or on 
behalf of others, purchases or receives 
milk from producers, associations of 
producers, or other handlers, all, or a 
portion, of which milk is disposed of as 
milk in the marketing area, and who, 
on his own behalf or on behalf of others 
engages in such handling of milk as is 
in the current of interstate commerce 
or which directly burdens, obstructs, or 
affects interstate commerce in milk and 
its products. 

(7) The term “market administrator” 
means the person designated pursuant to 
Sec. 903.2 as the agency for the admin¬ 
istration hereof. 

(8) The term “delivery period” means 
the current marketing period from the 
first to the last day of each month, both 
inclusive. 

Sec. 903.2 Market administrator — (a) 
Selection, removal, and bond. The mar¬ 
ket administrator shall be selected, and 
shall be subject to removal at any time, 
by the Secretary. Within forty-five (45) 
days following the date upon which he 
enters upon his duties, the market ad¬ 
ministrator shall execute and deliver to 
the Secretary a bond conditioned upon 
the faithful performance of his duties, in 
an amount and with surety thereon 
satisfactory to the Secretary. 

(b) Compensation. The market ad¬ 
ministrator shall be entitled to such rea¬ 
sonable compensation as may be deter¬ 
mined by the Secretary. 

(c) Poicers. The market adminis¬ 
trator shall have power: 

(1) To administer the terms and pro¬ 
visions hereof; and 


(2) To receive, investigate, and report 
to the Secretary complaints of violations 
of the terms and provisions hereof. 

(d) Duties. The market adminis¬ 
trator, in addition to the duties herein¬ 
after described, shall: 

(1) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for herein; 

(2) Submit his books and records to 
examination by the Secretary at any and 
all times; 

(3) Furnish such information and 
such verified reports as the Secretary 
may request; 

(4) Obtain a bond with reasonable 
surety thereon covering each employee 
who handles funds entrusted to the mar¬ 
ket administrator; 

(5) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer the terms and 
provisions hereof; 

(6) Furnish to the market advisory 
committee, when the same has been 
duly constituted, factual information in 
the form of general statements: Pro¬ 
vided. That such statements shall not 
identify the information furnished to 
the market administrator by any person; 

(7) Publicly disclose to handlers and 
to producers, unless otherwise directed 
by the Secretary, the name of any han¬ 
dler who, within fifteen (15) days after 
the date upon which he is required 
to perform such acts, has not (a) made 
reports pursuant to Sec. 903.5 and (b) 
made payments pursuant to Sec. 903.8; 
and 

(8) Pay, out of the funds provided by 
Sec. 903.9, (a) the cost of his bond and 
of the bonds of such of his employees 
as handle funds entrusted to the market 
administrator, (b) his own compensa¬ 
tion, and (c) all other expenses which 
will necessarily be incurred for the 
maintenance and functioning of his office 
and for the performance of his duties. 

Sec. 903.3 Classification of milk—(&) 
Basis of classification. Milk received 
by each handler, including milk pro¬ 
duced by him, if any. shall be classified 
by the market administrator in the 
classes set forth in paragraph (b) of this 
section. 

(b) Classes of utilization. The classes 
of utilization of milk shall be as follows: 

(1) Class I milk shall be all milk dis¬ 
posed of in the form of milk containing 
not less than one-half of 1 percent of 
butterfat and all milk not specifically 
accounted for as Class n milk. 

(2) Class II milk shall be all milk 
specifically accounted for (a) as actual 
plant shrinkage, but not to exceed 3 per¬ 
cent of the total receipts of milk from 
producers and (b) as being used or dis¬ 
posed of in any form other than as milk 
containing not less than one-half of 1 
percent of butterfat. 

(c) Interhandler sales. Milk disposed 
of as milk or cream by a handler to an- 










1406 


FEDERAL REGISTER, Tuesday , April 4 , 1939 


other handler shall be presumed to be 
Class I milk: Provided, That if such sell¬ 
ing handler, on or before the date fixed 
for filing reports pursuant to Sec. 903.5, 
shall furnish proof satisfactory to the 
market administrator that such milk has 
been disposed of by the purchasing han¬ 
dler other than as Class I milk, then, and 
in that event, such milk shall be classi¬ 
fied as Class n milk. 

(d) Source of Class I milk. The milk 
which was disposed of by each handler 
as Class I milk shall be presumed to 
have been that milk which was delivered 
to such handler at plants within and 
nearest to the marketing area. 

Sec. 903.4 Minimum prices — (a) 
Class l prices. Each handler shall pay 
producers, in the manner set forth in 
Sec. 903.8, for Class I milk, not less than 
the following prices: 

(1) In the case of milk received at such 
handler’s plant located in the marketing 
area. $2.20 per hundredweight; 

(2) In the case of milk received at such 
handler’s plant located outside the mar¬ 
keting area, $2.20 per hundredweight less 
the amount specified for the airline dis¬ 
tance of such plant from the City Hall in 
St. Louis, as follows: Within 5 miles, 4 
cents; more than 5 miles but not in ex¬ 
cess of 10 miles, 8 cents; more than 10 
miles but not in excess of 15 miles. 12 
cents; more than 15 miles but not in ex¬ 
cess of 20 miles, 16 cents; more than 20 
miles but not in excess of 30 miles, an 
additional 2 cents; more than 30 miles but 
not in excess of 40 miles, an additional 2 
cents; and for each additional 10 miles, 
in excess of 40 miles, an additional 1 cent. 

(b) Class II prices. Each handler shall 
pay producers, in the manner set forth in 
Sec. 903.8, for Class n milk, not less than 
the following prices: 

(1) In the case of milk received at such 
handler’s plant located in the marketing 
area, a price per hundredweight which 
shall be calculated by the market admin¬ 
istrator as follows: Multiply by 3.5 the 
average price per pound of 92-score but¬ 
ter at wholesale in the Chicago market, 
as reported by the United States Depart¬ 
ment of Agriculture for the delivery pe¬ 
riod during which such milk is received, 
add 30 percent thereof and add 15 cents; 

(2) In the case of milk received at 
such handler’s plant located outside the 
marketing area, the price calculated by 
the market administrator pursuant to 
subparagraph (1) of this paragraph less 
15 cents; and 

(3) In the case of milk used by such 
handler for evaporated milk in hermeti¬ 
cally sealed containers, the price set forth 
in the Marketing Agreement and License 
for Evaporated Milk, issued by the Sec¬ 
retary May 31, 1935. 

(c) Price adjustment. For each de¬ 
livery period during which the total re¬ 
ceipts of milk by handlers from pro¬ 
ducers exceed 29,000,000 pounds, as de¬ 
termined by the market administrator 
from reports submitted by handlers pur¬ 


suant to Sec. 903.5 (a), the prices set 
forth in paragraphs (a) and (b) of this 
section shall be reduced 1 cent per hun¬ 
dredweight for each 1 million pounds, or 
part thereof, of milk received by han¬ 
dlers from producers in excess of 29,000,- 
000 pounds. 

(d) Sales outside the marketing area. 
The price for Class I milk set forth in 
paragraph (a) of this section shall not 
apply to milk disposed of in such class 
outside the marketing area. However, 
the market administrator, in computing 
the uniform price for each handler pur¬ 
suant to Sec. 903.7 (a), shall determine 
the value of such milk by applying the 
price per hundredweight which the han¬ 
dler has reported pursuant to Sec. 903.5 
(e). 

(e) Publication of class II price. On or 
before the 2d day after the end of each 
delivery period, the market administra¬ 
tor shall publicly announce the Class H 
price in effect for such delivery period. 

Sec. 903.5 Reports of handlers —(a) 
Periodic reports. On or before the 5th 
day after the end of each delivery period, 
each handler shall, with respect to milk 
or cream handled by him during such 
delivery period, report to the market ad¬ 
ministrator, in the detail and form pre¬ 
scribed by the market administrator, as 
follows: 

(1) The receipts at each plant from 
producers who are not handlers; 

(2) The receipts at each plant from 
any other handler, including any handler 
who is also a producer; 

(3) The quantity, if any, produced by 
the handler; 

(4) The receipts at each plant from 
any other source; and 

(5) The respective quantities of milk 
which were used or disposed of, includ¬ 
ing sales to other handlers, for the pur¬ 
pose of classification pursuant to Sec. 
903.3. 

(b) Reports as to producers. Each 
handler shall report to the market ad¬ 
ministrator: 

(1) Within ten (10) days after the 
market administrator’s request, with re¬ 
spect to any producer for whom such 
information is not in the files of the mar¬ 
ket administrator and with respect to a 
period or periods of time designated by 
the market administrator (a) the name 
and address, (b) the total pounds of milk 
delivered, (c) the average butterfat test 
of milk delivered, and (d) the number of 
days on which deliveries were made. 

(2) As soon as possible after first re¬ 
ceiving milk from any producer, (a) the 
name and address of such producer and 
(b) the date on which such milk was first 
received. 

(3) As soon as possible after the date 
on which the handler stops receiving milk 
from any producer (a) the name and 
address of such producer and (b) the 
date on which the milk of such producer 
was last received. 

(4) On or before the 10th day after the 
request of the market administrator a 


schedule which will show transportation 
rates which are charged and paid for the 
transportation of milk from the farm of 
each producer to such handler’s plan or 
plants. 

(5) On or before the 10th day after 
any changes are made in the schedule 
filed in accordance with subparagraph 

(4) of this paragraph, a copy of the re¬ 
vised schedule with the effective dates 
of such changes as may appear in the 
revised schedules. 

(c) Report of payment to producers. 
Each handler shall submit to the market 
administrator, within twenty (20) days 
after the end of each delivery period, his 
producer pay roll, or a report, which shall 
show, for such delivery period and for 
each and every producer, (a) his total 
delivery of milk with the average butter- 
fat test thereof and (b) the net amount 
of the payment made to him with the 
prices, deductions and charges involved. 

(d) Verification of reports. Each han¬ 
dler shall permit the market adminis¬ 
trator or his representative, during the 
usual hours of business, to (a) verify the 
information contained in reports sub¬ 
mitted by such handler pursuant to this 
section, and (b) weigh, sample, and test 
milk for butterfat. If, in the verifica¬ 
tion of the report of purchases and sales 
of the handler for any previous delivery 
period, the market administrator finds 
that differences occur between the re¬ 
ported and actual quantities of milk re¬ 
ceived or between the reported and actual 
quantities of milk disposed of in each 
class, he shall make the adjustments in 
such quantities of milk necessary to ac¬ 
count for such differences and shall add 
to, or subtract from, the value of milk 
in the current pool for such handler, 
computed pursuant to Sec. 903.7 (a), an 
amount of money representing the value, 
at the class prices effective during the 
delivery period for which the verification 
is being made, of milk accounted for by 
such adjustments . 

(e) Reports on milk sold outside the 
marketing area. Each handler shall re¬ 
port, on or before the 5th day after the 
end of each delivery period, the disposi¬ 
tion of Class I milk outside the market¬ 
ing area, as follows: (a) the amount 
of such milk, (b) the date or dates of 
such disposition, (c) the point of use, 
(d) the plant from which such milk was 
shipped, (e) the price per hundred¬ 
weight to be paid for such milk, and (f) 
such other information with respect 
thereto as the market administrator may 
require. 

Sec. 903.6 Handlers who are also pro¬ 
ducers. —(a) Milk purchased or received 
from producers. In the case of a handler 
who is also a producer and has purchased 
or received milk from producers, the 
market administrator shall, in the com¬ 
putations set forth in Sec. 903.7, first 
exclude the milk purchased or received by 
him in each class from other handlers 
and then apportion the milk purchased 
or received by him from producers to 
each class according to the ratio which 
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such handler's remaining total sales in 
each class bears to his remaining total 
sales in all classes. 

Sec. 903.7 Determination of uniform 
prices to producers. —(a) Computation of 
the value of milk for each handler. For 
each delivery period the market adminis¬ 
trator shall compute, subject to the pro¬ 
visions of Sec. 903.6, the value of milk 
disposed of by each handler, which was 
not purchased or received from other 
handlers by (a) multiplying the hundred¬ 
weight of Class I milk disposed of in 
the marketing area by the Class I price, 

(b) multiplying the total hundredweight 
of Class n milk by the Class II price, (c) 
adding together the resulting amounts, 
and (d) adding to the sum obtained in 

(c) of this paragraph an amount equal to 
the total value of Class I milk disposed of 
outside of the marketing area, deter¬ 
mined in accordance with Sec. 903.4 (d). 

(b) Computation and announcement of 
uniform price for each handler. The 
market administrator shall compute and 
announce for each handler the uniform 
price per hundredweight of milk received 
by him from producers during each de¬ 
livery period as follows: 

(1) Add to the value computed pur¬ 
suant to paragraph (a) of this section 
the amount of adjustment to be made 
pursuant to Sec. 903.8 (d); 

(2) Subtract the total amount to be 
paid pursuant to Sec. 903.8 (a) (2); 

(3) Divide by the total quantity of milk 
received from producers other than the 
milk represented by the amount sub¬ 
tracted in subparagraph (2) of this para¬ 
graph; 

(4) On or before the 10th day after 
the end of each delivery period, notify 
each handler of the uniform price com¬ 
puted for him; and 

(5) On or after the 15th day after the 
end of each delivery period, publicly an¬ 
nounce the uniform price computed for 
each handler pursuant to this section 
with the differentials applicable pursuant 
to Sec. 903.8 (d). 

Sec. 903.8 Payments for milk —(a) 
Time and method of payment . On or 
before the 15th day after the end of each 
delivery period, each handler shall make 
payment, subject to the butterfat differ¬ 
ential set forth in paragraph (c) of this 
section, for the total value of milk re¬ 
ceived from producers during such de¬ 
livery period as follows: 

(1) To producers, except as set forth 
in subparagraph (2) of this paragraph, 
at not less than the uniform price per 
hundredweight computed for such 
handler pursuant to Sec. 903.7, subject 
to the country station differentials set 
forth in paragraph (d) of this section; 
and 

(2) To any producer, whose milk was 
not regularly received by a handler or 
by persons within the marketing area 
during a period of 30 days next preceding 
February 1, 1936. for all the milk re¬ 
ceived from such producer during the 
period beginning with the first regular 


delivery by such producer and continu¬ 
ing until the end of 2 full calendar 
months following the first day of the 
next succeeding calendar month, at the 
Class II price in effect at such handler’s 
plant where the milk of such producer 
was received. 

(b) Errors in payments. Errors in 
making the payments prescribed in this 
section shall be corrected not later than 
the date for making payments next fol¬ 
lowing the determination of such errors. 

(c) Butterfat differential. If any 
handler has received from any producer, 
during the delivery period, milk having 
an average butterfat content other than 
3.5 percent, such handler, in making 
payments pursuant to paragraph (a) of 
this section, shall add to the uniform 
price for such producer for each one- 
tenth of 1 percent of average butterfat 
content in milk above 3.5 percent not less 
than, or shall deduct from the uniform 
price for such producer for each one- 
tenth of 1 percent of average butterfat 
content in milk below 3.5 percent not 
more than, three (3) cents per hundred¬ 
weight. 

(d) Country station differentials. In 
making payments pursuant to paragraph 
(a) (1) of this section for milk received 
from producers at plants located outside 
the marketing area, if any, each handler 
shall deduct the amount per hundred¬ 
weight specified for the airline distance 
of any such plant from the City Hall in 
St. Louis as follows: Within 5 miles, 4 
cents; more than 5 miles but not in ex¬ 
cess of 10 miles, 8 cents; more than 10 
miles but not in excess of 15 miles, 12 
cents; more than 15 miles but not in ex¬ 
cess of 20 miles, 16 cents; more than 20 
miles but not in excess of 30 miles, an 
additional 2 cents; more than 30 miles 
but not in excess of 40 miles, an addi¬ 
tional 2 cents; and for each additional 
10 miles in excess of 40 miles, an addi¬ 
tional 1 cent. 

(e) Additional payments. (1) Any 
handler may make payment to producers 
in addition to the payments to be made 
pursuant to paragraph (a) of this sec¬ 
tion: Provided. That such additional 
payments shall be uniform as among all 
producers similarly circumstanced. 

(2) Each handler shall pay to any 
producers’ cooperative association, which 
the Secretary determines to be qualified 
under the act of Congress of February 
18, 1922, as amended, known as the 
“Capper-Volstead Act,” and to be ren¬ 
dering services to such handler, a sum 
not exceeding 4 cents per hundredweight 
of milk delivered by the members of such 
association as a payment for the service 
of such association to such handler. 

Sec. 903.9 Expense of administra¬ 
tion —(a) Payments by handlers. As 
his pro-rata share of the expense of the 
administration hereof, each handler, on 
or before the 15th day after the end of 
each delivery period, shall pay to the 
market administrator, with respect to 
all milk received by him from producers 
or an association of producers, or pro¬ 


duced by him during such delivery pe¬ 
riod, an amount not exceeding 1 cent per 
hundredweight, the exact amount to be 
determined by the market administrator, 
subject to review by the Secretary. Each 
handler, who is a cooperative association 
of producers, shall pay such pro-rata 
share of expense only on that milk re¬ 
ceived from producers at any plant of 
such association. 

(b) Suits by market administrator. 
The market administrator may maintain 
a suit in his own name against any 
handler for the collection of such 
handler’s pro-rata share of expense set 
forth in this section. 

Sec. 903.10 Unfair methods of com¬ 
petition. Each handler shall refrain 
from acts which constitute unfair meth¬ 
ods of competition by way of indulging 
in any practices With respect to the 
transportation of milk for, and the sup¬ 
plying of goods and services to, pro¬ 
ducers from whom milk is received, 
which tend to defeat the purpose and 
intent of this order, as amended. 

Sec. 903.11 Market advisory commit¬ 
tee —(a) Representation, selection , ap¬ 
proval, and removal. Subsequent to the 
effective date of this order, as amended, 
representatives of producers, handlers, 
and consumers, respectively, may certify 
to the Secretary the selection of three 
individuals by each group for member¬ 
ship on the market advisory committee. 
Upon approval of the Secretary, the 
nine individuals so selected shall consti¬ 
tute the market advisory committee. 
Each member of the market advisory 
committee shall serve for a term of 1 
year unless sooner removed by the Sec¬ 
retary. After the market advisory com¬ 
mittee has been constituted, vacancies 
in the membership thereof shall be filled 
in the same manner as the original 
selections were made. 

(b) Powers. The market advisory 
committee shall have the power to rec¬ 
ommend to the Secretary amendments 
to this order, as amended, originating 
within itself or submitted to it by inter¬ 
ested parties, after a study of the facts 
available to the market advisory com¬ 
mittee. 

Sec. 903.12 Effective time, suspension , 
and termination of order as amended — 
(a) Effective time. The provisions here¬ 
of. or any amendment hereto, shall be¬ 
come effective at such time as the 
Secretary may declare and shall con¬ 
tinue in force until suspended or termi¬ 
nated pursuant to paragraph (b) of this 
section. 

(b) Termination of order as amended. 
The Secretary may terminate or suspend 
this order, as amended, whenever he 
finds that this order, as amended, ob¬ 
structs or does not tend to effectuate 
the declared policy of the act. This or¬ 
der, as amended, shall, in any event, 
terminate whenever the provisions of the 
act authorizing it cease to be in effect. 

(c) Continuing power and duty of the 
market administrator. If, upon the sus- 
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pension or termination of any or all 
provisions hereof, there are any obliga¬ 
tions arising hereunder, the final ac¬ 
crual or ascertainment of which requires 
further acts by any handler, by the 
market administrator or by any other 
person, the power and duty to perform 
such further acts shall continue notwith¬ 
standing such suspension or termination: 
Provided, That any such acts required to 
be performed by the market adminis¬ 
trator shall, if the Secretary so directs, 
be performed by such other person, per¬ 
sons, or agency as the Secretary may 
designate. 

(1) The market administrator, or such 
other person as the Secretary may desig¬ 
nate, shall (a) continue in such capacity 
until removed by the Secretary, (b) from 
time to time account for all receipts and 
disbursements and deliver all funds or 
property on hand, together with the 
books and records of the market admin¬ 
istrator, or such person, to such person 
as the Secretary shall direct, and <c) if 
so directed by the Secretary, execute 
such assignments or other instruments 
necessary or appropriate to vest in such 
person full title to all funds, property, 
and claims vested in the market ad¬ 
ministrator or such person pursuant 
thereto. 

(d> Liquidation after suspension or 
termination. Upon the suspension or 
termination of any or all provisions 
herebf*. the market administrator, or 
such person as the Secretary may des¬ 
ignate, shall, if so directed by the Sec¬ 
retary. liquidate the business of the 
market administrator's office, and dis¬ 
pose of all funds and property then in 
his possession or under his control, to¬ 
gether with claims for any funds which 
are unpaid or owing at the time of such 
suspension or termination. Any funds 
collected pursuant to the provisions 
hereof, over and above the amounts nec¬ 
essary to meet outstanding obligations 
and the expenses necessarily incurred by 
the market administrator or such per¬ 
son in liquidating and distributing such 
funds, shall be distributed to the con¬ 
tributing handlers and producers in an 
equitable manner. 

Sec. 903.13 Liability —(a) Liability of 
handlers . The liability of the handlers 
hereunder is several and not joint and 
no handler shall be liable for the default 
of any other handler. 

Now. therefore, H. A. Wallace, Secre¬ 
tary of Agriculture, acting under the 
provisions of Public Act No. 10. 73d Con¬ 
gress, as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937, for the purposes 
and within the limitations therein con¬ 
tained and not otherwise, hereby exe¬ 
cutes and issues in duplicate this order, 
as amended, under his hand and the 
official seal of the Department of Agri¬ 
culture, in the city of Washington, Dis¬ 
trict of Columbia, on this 31st day of 
March 1939, and declares this order, as 


amended, to be effective on and after 
the 5th day of April 1939. 

[sealI H. A. Wallace, 

Secretary of Agriculture . 

[P. R. Doc. 39-1111: Filed, AprU 1. 1939; 
12:42 p. m.) 


(Order No. 351 
Marketing Orders 

PART 93 S-ORDER REGULATING THE HAN¬ 

DLING OF MILK IN THE OMAHA-COUNCIL 
BLUFFS MARKETING AREA* 

Sec. 

935.0 Findings. 

935.1 Definitions. 

935.2 Market administrator. 

935.3 Classification of milk. 

935.4 Minimum prices. 

935.5 Reports of handlers. 

935.6 Handlers who are also producers. 

935.7 Determination of uniform prices to 

producers. 

935 8 Payments for milk. 

935.9 Expense of administration. 

935.10 Effective time, suspension, and termi¬ 

nation of order.* 

935.11 Liability of handlers. 

Whereas, under the terms and pro¬ 
visions of Public Act No. 10, 73d Con¬ 
gress, as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937, the Secretary of 
Agriculture of the United States is em¬ 
powered, after due notice and oppor¬ 
tunity for hearing, to enter into market¬ 
ing agreements with processors, pro¬ 
ducers, associations of producers, and 
others engaged in such handling of any 
agricultural commodity or product there¬ 
of as is in the current of interstate or 
foreign commerce, or which directly 
burdens, obstructs, or affects interstate 
or foreign commerce in such commodity 
or product thereof; and 
Whereas, under the terms and pro¬ 
visions of said act, the Secretary of 
Agriculture is empowered to issue orders 
applicable to processors, producers, as¬ 
sociations of producers, and others en¬ 
gaged in the handling of any agricul¬ 
tural commodity or product thereof 
specified in subsection (2) of section 8c, 
such orders to regulate only such han¬ 
dling of such agricultural commodity or 
product thereof as is in the current of 
interstate or foreign commerce or which 
directly burdens, obstructs, or affects in¬ 
terstate or foreign commerce in such 
commodity or product thereof; and 
Whereas, the Secretary of Agriculture, 
having reason to believe that the execu¬ 
tion of a marketing agreement and the 
issuance of an order with respect to the 
handling of milk in the Omaha-Council 
Bluffs marketing area would tend to ef¬ 
fectuate the declared policy of said act, 
gave, on the 3d day of December 1938. 
notice of a public hearing to be held 


•Section 935.0 to and including Sec. 935.11 
issued under the authority contained in 48 
Stat. 31 (1933), 7 U. 8. C. 5 601 et seq. (1934); 
49 Stat. 750 (1935); 50 Stat. 246 (1937) 7 U. S. 
C. § 601 et seq. (Supp. IV 1938). 


at Omaha, Nebraska, on December 15, 
1938, on a proposed marketing agree¬ 
ment and a proposed order, which hear¬ 
ing was reopened at Omaha, Nebraska, 
on the 1st day of February 1939,* for 
the purpose of receiving additional evi¬ 
dence, and at said times and places af¬ 
forded all interested parties an oppor¬ 
tunity to be heard on the proposed 
marketing agreement and the proposed 
order; and 

Whereas, after such hearings and after 
the tentative approval on the 10th day 
of March 1939, by the Secretary, of a 
marketing agreement, handlers of more 
than 50 percent of the volume of milk 
covered by such order, which is marketed 
within the Omaha-Council Bluffs mar¬ 
keting area, refused or failed to sign such 
tentatively approved marketing agree¬ 
ment relating to milk; and 

Whereas, the Secretary determined on 
the 27th day of March 1939, said deter¬ 
mination being approved by the Presi¬ 
dent of the United States on the 28th 
day of March 1939, that said refusal or 
failure tends to prevent the effectuation 
of the declared policy of Public Act No. 
10, 73d Congress, as amended and as 
reenacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937 
(50 Stat. 246), and that this order is the 
only practical means, pursuant to such 
policy, of advancing the interests of pro¬ 
ducers of milk in said area and is ap¬ 
proved or favored by over 92 percent of 
the producers voting in a referendum 
who, during the month of November 
1938, said month being determined by the 
Secretary to be a representative period, 
were engaged in the production of milk 
for sale in the Omaha-Council Bluffs 
marketing area; and 

Whereas, the Secretary of Agriculture 
has found and proclaimed the period 
August 1919-July 1929 to be the base pe¬ 
riod to be used in connection with ascer¬ 
taining the purchasing power of milk 
sold in the Omaha-Council Bluffs mar¬ 
keting area; and 

Whereas, the Secretary of Agriculture 
herewith finds that a pro-rata assess¬ 
ment on handlers at a rate not to exceed 
2 cents per hundredweight on all milk 
received from producers during each de¬ 
livery period will provide funds necessary 
for the proper administration of this 
order; and 

Sec. 935.0 Findings. Whereas, 
the Secretary finds upon the evidence in¬ 
troduced at the said public hearings: 

1. That all milk which is sold in the 
marketing area is handled in the current 
of interstate commerce or so as directly 
to burden, obstruct, or affect interstate 
commerce in milk and its products; 

' 2. That the minimum prices fixed in 
this order will, over a period of time, tend 
to give milk sold in the marketing area a 
purchasing power with respect to articles 
that producers buy equivalent to the pur- 


1 4 F. R. 476 DL 
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chasing power of such milk in the base 
period; 

3. That the fixing of such prices does 
not have for its purpose the maintenance 
of prices to producers above the level 
which is declared in the act to be the 
policy of Congress to establish; 

4. That this order regulates the han¬ 
dling of milk in the same manner as and 
is applicable only to handlers specified 
in a marketing agreement upon which 
hearings have been held; and 

5. That the issuance of this order and 
all of its terms and conditions will tend 
to effectuate the declared policy of the 
act. 

Now, therefore, the Secretary of Agri¬ 
culture, pursuant to the authority vested 
in him by said act, hereby orders that 
such handling of milk sold in the Omaha- 
Council Bluffs marketing area as is in 
the current of interstate commerce or 
as directly burdens, obstructs, or affects 
interstate commerce, shall, from the ef¬ 
fective date hereof, be in conformity to 
and in compliance with the terms and 
conditions hereinafter set forth. 

Sec. 935.1 Definitions —(a) Terms. 
The following terms used herein shall 
have the following meanings: 

(1> The term “Omaha-Council Bluffs 
marketing area,” hereinafter called the 
“marketing area,” means the territory 
within the corporate limits of the cities 
of Omaha. Nebraska, and Council Bluffs, 
Iowa; the territory within Kane, Lake, 
Garner, and Lewis Townships in Potta¬ 
wattamie County, Iowa; and the territory 
within East Omaha, Florence, Union, 
Benson. McHugh, Moo rehead, McArdle, 
Loveland, Ralston, Ashland, and May 
precincts in Douglas County, Nebraska: 
and the territory within Gilmore, High¬ 
land, and Bellevue Townships in Sarpy 
County, Nebraska. 

(2) The term “person” means any in¬ 
dividual, partnership, corporation, asso¬ 
ciation, or any other business unit. 

(3) The term “producer” means any 
person, irrespective of whether any such 
person is also a handler, who produces 
milk which is received at the plant of 
a handler from which milk is disposed 
of in the marketing area. This definition 
shall be deemed to include any person 
who produces milk which a cooperative 
association causes to be diverted from 
the plant of a handler from which milk 
is disposed of in the marketing area, to 
a plant from which no milk is disposed 
of in the marketing area. 

(4) The term “handler” means any 
person who, on his own behalf or on be¬ 
half of others, purchases or receives milk 
from producers, associations of produc¬ 
ers, or other handlers, all, or a portion 
of which milk is disposed of as milk in 
the marketing area, and who, on his 
own behalf or on behalf of others, en¬ 
gages in such handling of milk as is in 
the current of interstate commerce or 
which directly burdens, obstructs, or af¬ 
fects interstate commerce in milk and 
its products. This definition shall be 


deemed to include a cooperative associa¬ 
tion which causes milk to be delivered 
from a producer to a handler, or causes 
milk of a producer to be delivered to a 
plant from which no milk is disposed of 
in the marketing area, for the account of 
such cooperative association and for 
which such cooperative association col¬ 
lects payment. 

(5) The term “market administrator” 
means the agency, which is described in 
Sec. 935.2, for the administration hereof. 

(6) The term “delivery period” means 
the current marketing period beginning 
with the first to, and including the 15th 
day of each month, and from the 16th 
to, and including, the last day of each 
month. 

(7) The term “act” means Public Act 
No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937. 

<8) The term “Secretary” means the 
Secretary of Agriculture of the United 
States. 

(9) The term “cooperative association” 
means any cooperative association of 
producers which the Secretary deter¬ 
mines (a) to have its entire activities 
under the control of its members, and 

(b) to have and to be exercising full 
authority in the sale of milk of its mem¬ 
bers. 

Sec. 935.2 Market administrator — (a) 
Designation. The agency for the admin¬ 
istration hereof shall be a market ad¬ 
ministrator who shall be a person se¬ 
lected by the Secretary. Such person 
shall be entitled to such compensation 
as may be determined by, and shall be 
subject to removal at the discretion of. 
the Secretary. 

(b) Powers. The market administra¬ 
tor shall; 

(1) Administer the terms and provi¬ 
sions hereof; 

(2) Report to the Secretary com¬ 
plaints of violation of the provisions 
hereof. 

(c) Duties. The market administra¬ 
tor shall; 

(1) Within 45 days following the date 
upon which he enters upon his duties, 
execute and deliver to the Secretary a 
bond, conditioned upon the faithful per¬ 
formance of his duties, in an amount 
and with surety thereon satisfactory to 
the Secretary; 

(2) Pay, out of the funds provided by 
Sec. 935.9, the cost of his bond, his own 
compensation, and all other expenses 
necessarily incurred in the maintenance 
and functioning of his office; 

(3) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for herein, and surrender the 
same to his successor or to such other 
person as the Secretary may designate: 

(4) Unless otherwise directed by the 
Secretary, publicly disclose to handlers 
and producers, the name of any person 
who, within 10 days after the date upon 
which he is required to perform such 


acts, has not (a) made reports pursuant 
to Sec. 935.5 or (b) made payments pur¬ 
suant to Sec. 935.8; and 

(5) Promptly verify the information 
contained in the reports submitted by 
handlers. 

Sec. 935.3 Classification of milk —(a) 
Basis of classification. Milk of a pro¬ 
ducer which a cooperative association 
causes to be delivered to a plant from 
which no milk is disposed of in the mar¬ 
keting area, for the account of such co¬ 
operative association and for which such 
cooperative association collects payment, 
and milk received by each handler, in¬ 
cluding milk produced by him, if any, 
shall be classified by the market ad¬ 
ministrator in the classes set forth in 
paragraph <b) of this section. 

(b) Classes of utilization. The classes 
of utilization of milk shall be as follows: 

(1) Class I milk shall be all milk, 
plain or flavored, containing more than 
1 percent of butterfat which is disposed 
of in the form of milk and all milk not 
accounted for as Class II milk or Class 
HI milk; 

<2) Class n milk shall be all milk used 
to produce cream which is disposed of in 
the form of cream for consumption as 
cream, except milk the skim milk of 
which is disposed of as Class I milk; 

(3) Class m milk shall be (a) all 
milk used to produce a milk product 
other than that specified in Class n, and 
<b) all milk accounted for as actual 
plant shrinkage but not to exceed 3 
percent of the total receipts of milk 
from producers. 

(c) Interhandler and nonhandler sales. 
Milk sold or delivered by a handler, 
which is not a cooperative association, 
to another handler, and milk sold or de¬ 
livered by a handler to a person who is 
not a handler but who distributes milk 
or manufactures milk products, shall be 
classified as Class I milk: Provided . That 
if the selling handler on or before the 
5th day after the end of the delivery 
period furnishes to the market admin¬ 
istrator a statement which is signed by 
the buyer and seller that such milk was 
disposed of as Class n milk or Class III 
milk, such milk shall be classified accord¬ 
ingly, subject to verification by the mar¬ 
ket administrator. 

(d) Sales of a cooperative association 
which is a handler. Milk caused to be 
delivered from a producer to a handler 
by a cooperative association, for the ac¬ 
count of such cooperative association, and 
for which such cooperative association 
collects payment, shall be ratably appor¬ 
tioned among the receiving handler's 
total Class I, Class n, and Class III milk. 
MUk caused to be delivered by such 
cooperative association to a plant from 
which no milk is disposed of in the mar¬ 
keting area, shall be classified as Class I 
milk: Provided, That if such cooperative 
association, on or before the 5th day after 
the end of the delivery period, furnishes 
to the market administrator a statement 
which is signed by the buyer and seller 
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that such milk was disposed of as Class n 
milk or Class III milk, such milk shall 
be classified accordingly, subject to veri¬ 
fication by the market administrator. 

Sec. 935.4 Minimum prices —(a) Class 
prices. Except as set forth in paragraph 

(b) of this section, each handler shall 
pay. at the time and in the manner set 
forth in Sec. 935.8, not less than the 
following prices for milk received at such 
handler’s plant as follows: 

(1) Class I milk—$2.05 per hundred¬ 
weight; 

(2) Class II milk—$1.50 per hundred¬ 
weight; 

(3) Class III milk—The price per hun¬ 
dredweight which shall be calculated by 
the market administrator as follows: 

Multiply by 3.8 the average price per 
pound of 92-score butter at wholesale 
in the Chicago market, as reported by the 
United States Department of Agricul¬ 
ture. for the delivery period during which 
such milk is received, plus or minus 0.95 
cent per hundredweight for each 1 cent 
that such average price of butter is above 
or below 20 cents, and add 15 cents. 

(b) Sales outside the marketing area. 
The price to be paid to producers by a 
handler for Class I milk disposed of out¬ 
side the marketing area, in lieu of the 
price otherwise applicable pursuant to 
this section, shall be such price as the 
market administrator ascertains is being 
paid by processors, in the market where 
such mills is disposed of, for milk of 
equivalent use. 

(c) Sales of diverted milk. The prices 
to be applied to milk caused to be de¬ 
livered by a cooperative association which 
is a handler to a plant from which no 
milk is disposed of in the marketing 
area, shall be the prices set forth in para¬ 
graphs (a) and (b) of this section. 

Sec. 935.5 Reports of handlers —(a) 
Periodic reports. On or before the 5th 
day after the end of each delivery period 
each handler shall, with respect to milk 
or cream which was during such delivery 
period (a) Received from producers, (b) 
received from handlers, (c) produced by 
such handler, and <d) received from any 
other source, report to the market ad¬ 
ministrator, in the detail and form pre¬ 
scribed by the market administrator, as 
follows: 

(1) The receipts at each plant from 
producers who are not handlers; 

(2) The receipts at each plant from 
any other handler, including any handler 
who is also a producer; 

(3) The quantity, if any, produced by 
such handler ; 

(4) The receipts at each plant from 
any other source; and 

(5) The respective quantities of milk 
which were disposed of, including sales 
to other handlers, for the purpose of 
classification pursuant to Sec. 935.3 (a), 
(b>. and (c). 

(b) Reports as to producers. Each 
handler shall report to the market ad¬ 
ministrator, as follows: 


(1) Within 10 days after the market 
administrator’s request, with respect to 
any producer for whom such information 
is not in the files of the market admin¬ 
istrator, and with respect to a period or 
periods of time designated by the market 
administrator, (a) the name and address, 

(b) the total pounds of milk delivered, 

(c) the average butterfat test of milk 
delivered, and (d) the number of days 
upon which deliveries were made; and 

(2) As soon as possible after first re¬ 
ceiving milk from any producer, (a) the 
name and address of such producer, (b) 
the date upon which such milk was first 
received, and (c) the plant at which the 
milk of such producer was received. 

(c) Reports of payments to prodvxxrs. 
Each handler shall submit to the market 
administrator on or before the 20th day 
after the end of each delivery period his 
producer pay roll for such delivery period 
which shall show for each producer (a) 
the net amount of the payment to such 
producer with the prices, deductions, and 
charges involved, and (b) the total de¬ 
livery of milk with the average butter- 
fat test thereof. 

(d) Reports of cooperative associa¬ 
tions. On or before the 5th day after 
the end of each delivery period, each 
cooperative association which is a han¬ 
dler shall report to the market admin¬ 
istrator the quantity of milk of any 
producer which it causes to be delivered 
to a plant from w'hich no milk is dis¬ 
posed of in the marketing area. 

(e) Verification of reports. Each 
handler, including a cooperative asso¬ 
ciation which is a handler, shall make 
available to the market administrator 
or his agent (a) those records which are 
necessary for the verification of the in¬ 
formation contained in the reports sub¬ 
mitted in accordance with this section, 
and (b) those facilities which are neces¬ 
sary for the sampling, weighing, and 
testing of the milk of each producer. 

Sec. 935.6 Handlers who are also pro¬ 
ducers. (a) With respect to each han¬ 
dler who is-also a producer: 

(1) The market administrator shall 
exclude from the computations made 
pursuant to Sec. 935.7 (a) the quantity 
of milk disposed of by such handler: 
Provided, That where any such handler 
has purchased or received milk from 
other producers, the value of the milk 
purchased or received shall be computed 
under Sec. 935.7 (a) as follows: The 
quantity of such milk shall be ratably 
apportioned among such handler’s total 
Class I, Class II, and Class III milk 
(after excluding purchases, if any, from 
other handlers) and multiplied by the 
Class I, Class n, and Class III prices, 
respectively. 

(2) The market administrator shall 
consider as Class in milk any milk dis¬ 
posed of in bulk by any such handler to 
another handler operating a bottling or 
processing plant. If such buying handler 
disposes of such milk for other than 
Class HI purposes, the market admin¬ 


istrator shall add to the total value of 
milk, computed pursuant to Sec. 935.7 
(a), the difference between (a) the 
value of such milk at the Class III price 
and (b) the value according to its actual 
usage. 

Sec. 935.7 Determination of uniform 
prices to producers —(a) Computation of 
the value of milk for each handler. For 
each delivery period the market admin¬ 
istrator shall compute, subject to the 
provisions of Sec. 935.6, the value of milk 
disposed of by each handler, which was 
received from producers by (a) multi¬ 
plying the quantity of such milk in each 
class by the price applicable pursuant to 
Sec. 935.4. and (b) adding together the 
resulting values of each class. 

(b) Computation of the value of milk 
diverted by a cooperative association. 
For each delivery period the market ad¬ 
ministrator shall compute the value of 
milk of producers which a cooperative 
association causes to be delivered to a 
plant from which no milk is disposed of 
in the marketing area by (a) multiplying 
the quantity of such milk in each class 
by the price applicable pursuant to Sec. 
935.4 and <b) adding together the result¬ 
ing values in each class. 

(c) Computation arid announcement 
of the uniform price. For each delivery 
period the market administrator shall 
compute and announce the uniform price 
per hundredweight of milk as follows: 

(1) Combine into one total the re¬ 
spective values of milk, computed pur¬ 
suant to paragraphs (a) and (b) of this 
section for each handler who made the 
reports prescribed by Sec. 935.5 and who 
made the payments prescribed by para¬ 
graphs (c) and (d) of Sec. 935.8; 

(2) Add the amount of cash balance in 
the producer-settlement fund; 

(3) Divide the result by the total quan¬ 
tity of milk represented in the sum ob¬ 
tained pursuant to subparagraph (1) of 
this paragraph; 

(4) Subtract not less than 4 cents nor 
more than 5 cents per hundredweight of 
milk for the purpose of retaining in the 
producer-settlement fund a cash balance 
to provide against errors in reports and 
payments, or delinquencies in payment 
by handlers. This result shall be known 
as the uniform price for such delivery 
period for milk of producers containing 
5.8 percent butterfat; and 

(5) On or before the 6th day after 
the end of each delivery period, notify all 
handlers, and make public announce¬ 
ment of these computations, of the uni¬ 
form price per hundredweight of milk, 
and of the Class in price. 

Sec. 935.8 Payments for milk — (a) 
Time and method of payment. On or 
before the 10th day after the end of 
each delivery period such handier shall 
pay each producer, for milk received 
during the delivery period which was 
not caused to be delivered by a co¬ 
operative association, for the account of 
such cooperative association and for 
which such cooperative association re- 
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ceives payment, an amount of money 
representing not less than the total value 
of such milk, at the uniform price per 
hundredweight, computed pursuant to 
Sec. 935.7 (c) and subject to the butter- 
fat differential set forth in paragraph (f) 
of this section. 

(b) Producer-settlement fund. The 
market administrator shall establish 
and maintain a separate fund known 
as “the producer-settlement fund” into 
which he shall deposit all payments 
made by handlers pursuant to para¬ 
graphs (c). (d), and (g) of this section 
and out of which he shall make all 
payments to handlers pursuant to para¬ 
graphs (e) and (g) of this section. 

(c) Payments to the producer-settle¬ 
ment fund. On or before the 8th day 
after the end of each delivery period 
each handler shall pay, subject to the 
provisions of paragraph (d) of this sec¬ 
tion. to the market administrator the 
amount by which the total value of the 
milk received by him from producers 
during the delivery period is greater 
than the amount obtained by multiplying 
the hundredweight of milk received from 
producers by such handler by the uni¬ 
form price. 

(d) Payments made through a coop¬ 
erative association. Each handler, with 
respect to milk which is caused to be de¬ 
livered to him from producers by a co¬ 
operative association for the account of 
such cooperative association and for 
which such cooperative association col¬ 
lects payment, shall make payment to 
such cooperative association at not less 
than the class prices set forth in Sec. 
935.4, and subject to the provisions of 
Sec. 935.3 (d) and to the butterfat dif¬ 
ferential set forth in paragraph (f) of 
this section, for the utilization value of 
such milk. Such cooperative association 
shall pay to the market administrator 
the amount by which the utilization value 
of such milk, and of the milk of each 
producer which it causes to be delivered 
to a plant from which no milk is disposed 
of in the marketing area, is greater than 
the amount obtained by multiplying the 
hundredweight of all such milk by the 
uniform price. 

(e) Payments out of producer-settle¬ 
ment fund. On or before the 10th day 
after the end of each delivery period, the 
market administrator shall pay to each 
handler for payment to producers, with 
respect to milk which was not caused to 
be delivered to such handler by a coop¬ 
erative association, for the account of 
such cooperative association and for 
which such cooperative association col¬ 
lects payments, the amount, if any, by 
which the total value of such milk re¬ 
ceived from producers by such handler is 
less than the amount obtained by multi¬ 
plying the hundredweight of such milk 
received from producers by such handler 
by the uniform price. On or before the 
10th day after the end of each delivery 
period, the market administrator shall 

No. 64-2 


pay to a cooperative association which is 
a handler, for payment to producers, the 
amount, if any, by which the total value 
of milk of producers caused to be deliv¬ 
ered to a handler and to a plant from 
which no milk is disposed of in the mar¬ 
keting area by such cooperative associa¬ 
tion is less than the amount obtained by 
multiplying the hundredweight of such 
milk by the uniform price. If at such 
time the balance in the producer-settle¬ 
ment fund is insufficient to make all pay¬ 
ments pursuant to this paragraph, the 
market administrator shall reduce uni¬ 
formly such payments and shall com¬ 
plete such payments as soon as the nec¬ 
essary funds are available. No handler 
who, on the 10th day after the end of 
each delivery period has not received the 
balance of such reduced payment from 
the market administrator shall be deemed 
to be in violation of paragraph (a) of 
this section If he reduces his payments to 
producers by not more than the amount 
of the reduction in payment from the 
producer-settlement fund. 

(f) Butterfat differential. If any han¬ 
dler has received from any producer, dur¬ 
ing the delivery period, milk having an 
average butterfat content other than 3.8 
percent, such handler shall add to the 
uniform price for such producer for each 
one-tenth of 1 percent of average butter¬ 
fat content in milk above 3.8 percent not 
less than, or shall deduct from the uni¬ 
form price for such producer for each 
cne-tenth of 1 percent of average butter¬ 
fat content in milk below 3.8 percent not 
more than 3 cents per hundredweight if 
the average price of 92-score butter at 
wholesale in the Chicago market, as re¬ 
ported by the United States Department 
of Agriculture for the delivery period dur¬ 
ing which such milk was received, is less 
than 30 cents, 3^2 cents if such average 
price of butter is 30-34.9 cents, or 4 cents 
if such average price of butter is more 
than 34.9 cents. 

(g) Adjustments of errors in pay¬ 
ments. Whenever verification by the 
market administrator of reports or pay¬ 
ments of any handler discloses errors 
made in payments to or out of the pro¬ 
ducer-settlement fund pursuant to para¬ 
graphs (c), (d), and (e) of this section, 
the market administrator shall promptly 
bill such handler for any unpaid amount 
and such handler shall, within 5 days, 
make payment to the market adminis¬ 
trator of the amount so billed. Whenever 
verification discloses that payment is due 
from the market administrator to any 
handler, pursuant to paragraph (e) of 
this section, the market administrator 
shall, within 5 days make such payment 
to such handler. Whenever verification 
by the market administrator of the pay¬ 
ment by a handler to any producer for 
milk received by such handler discloses 
payment to such producer of less than is 
required by this section, the handler shall 
make up such payment to the producer 
not later than the time of making pay¬ 


ment to producers next following such 
disclosure. 

Sec. 935.9 Expense of administra¬ 
tion —(a) Payments by handlers. As 
his pro-rata share of the expense of ad¬ 
ministration hereof, each handler, with 
respect to all milk received from pro¬ 
ducers during the delivery period, shall 
pay to the market administrator on or 
before the 10th day after the end of the 
delivery period that amount per hun¬ 
dredweight, and not to exceed 2 cents 
per hundredweight, which is announced 
on or before the 8th day after the end of 
the delivery period by the market ad¬ 
ministrator, subject to review by the 
Secretary. As its pro-rata share of the 
expense of administration hereof, a co¬ 
operative association, which is a handler, 
shall pay to the market administrator on 
or before the 10th day after the end of 
the delivery period, with respect to the 
milk of any producer which it causes to 
be delivered to a plant from which no 
milk is disposed of in the marketing area, 
an amount per hundredweight equivalent 
to that required to be paid by other 
handlers pursuant to this paragraph. 

(b) Suits by the market administrator. 
The market administrator may maintain 
a suit in his own name against any 
handler for the collection of such 
handler's pro-rata share of expense set 
forth in this section. 

Sec. 935.10 Effective time, suspen¬ 
sion, and termination of order —(a) Ef¬ 
fective time. The provisions hereof, or 
any amendment hereto, shall become ef¬ 
fective at such time as the Secretary 
may declare and shall continue in force 
until suspended or terminated pursuant 
to paragraph (b) of this section. 

<b> Termination of order. The Sec¬ 
retary may terminate or suspend this 
order whenever he finds that this order 
obstructs or does not tend to effectuate 
the declared policy of the act. 

This order shall, in any event, ter¬ 
minate whenever the provisions of the 
act authorizing it cease to be in effect. 

(c) Continuing poioer and duly of the 
market administrator. If, upon the sus¬ 
pension or termination of any or all 
provisions hereof, there are any obliga¬ 
tions arising hereunder, the final ac¬ 
crual or ascertainment of which requires 
further acts by any handler, by the 
market administrator, or by any other 
person, the power and duty to perform 
such further acts shall continue not¬ 
withstanding such suspension or termi¬ 
nation: Provided, That any such acts 
required to be performed by the market 
administrator shall, if the Secretary so 
directs, be performed by such other per¬ 
son, persons, or agency as the Secretary 
may designate. 

(1) The market administrator, or 
such other person as the Secretary may 
designate, (a) shall continue in such 
capacity until discharged by the Secre¬ 
tary, (b) from time to time account for 
all receipts and disbursements and de- 
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liver all funds or property on hand, to¬ 
gether with the books and records of the 
market administrator, or such person, 
to such person as the Secretary shall 
direct, and <c) if so directed by the Sec¬ 
retary. execute such assignments or 
other instruments necessary or appro¬ 
priate to vest in such person full title to 
all funds, property, and claims vested in 
the market administrator or such per¬ 
son pursuant thereto. 

(d) Liquidation after suspension or 
termination. Upon the suspension or 
termination of any or all provisions 
hereof, the market administrator or 
such person as the Secretary may des¬ 
ignate, shall if so directed by the Sec¬ 
retary, liquidate the business of the 
market administrator’s office, and dis¬ 
pose of all funds and property then in 
his possession or under his control, to¬ 
gether with claims for any funds which 
are unpaid or owing at the time of such 
suspension or termination. Any funds 
collected pursuant to the provisions 
hereof, over and above the amounts 
necessary to meet outstanding obliga¬ 
tions and the expenses necessarily in¬ 
curred by the market administrator or 
such person in liquidating and distrib¬ 
uting such funds, shall be distributed to 
the contributing handlers and produc¬ 
ers in an equitable manner. 

Sec. 935.11 Liability —(a) Liability of 
handlers. The liability of the handlers 
hereunder is several and not joint, and 
no handler shall be liable for the default 
of any other handler. 

Now, therefore, H. A. Wallace, Secre¬ 
tary of Agriculture, acting under the 
provisions of Public Act No. 10. 73d Con¬ 
gress, as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937. for the purposes 
and within the limitations therein con¬ 
tained and not otherwise, hereby exe¬ 
cutes and issues in duplicate this order 
under his hand and the official seal of 
the Department of Agriculture, in the 
city of Washington. District of Columbia, 
on this ilst day of March 1939, and de¬ 
clares this order to be effective on and 
after the 5th day of April 1939. 

[seal] H. A. Wallace, 

Secretary of Agriculture. 

|F. R. Doc. 39-1113; Filed, AprU 1. 1939; 

12:43 p. m.) 


Omaha-Council Bluffs Sales Area 

SUSPENSION OF THE LICENSE FOR MILK 

Whereas, R. G. Tugwell, Acting Secre¬ 
tary of Agriculture, issued, on February 
19. 1934, a license for milk—Omaha- 
Council Bluffs Sales Area, which license 
became effective on February 23, 1934, 
and was amended June 1, 1934, June 16, 
1934. and November 16, 1934; and 

Whereas, the Secretary has deter¬ 
mined to suspend said license, as 
amended; 


Now, therefore, H. A. Wallace, Secre¬ 
tary of Agriculture of the United States 
of America, pursuant to the powers and 
functions vested in*the Secretary by the 
terms and provisions of Public Act No. 
10, 73d Congress, as amended and as re¬ 
enacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937, 
hereby suspends the aforementioned li¬ 
cense, as amended, for milk—Omaha- 
Council Bluffs Sales Area, said suspen¬ 
sion to become effective as of 11:59 p. m., 
c. s. t., the 4th day of April 1939. 

This order of suspension shall in no 
way affect any obligations which have 
arisen, or which may hereafter arise, in 
connection with, by virtue of, or pursu¬ 
ant to said license, as amended, pro¬ 
vided such obligations were incurred 
prior to the effective date of this sus¬ 
pension. nor shall this order of suspen¬ 
sion be deemed to waive any violation of 
said license, as amended, which may 
have occurred prior to this suspension. 

In witness whereof, I, H. A. Wallace, 
Secretary of Agriculture of the United 
States, have executed this suspension in 
duplicate and caused the official seal of 
the Department of Agriculture to be 
affixed hereto in the city of Washington, 
District of Columbia, this 31st day of 
March 1939. 

I seal 1 H. A. Wallace, 

Secretary of Agriculture. 

[F. R. Doc. 39-1114; Filed. AprU 1, 1939; 

12:42 p. m.) 


SUGAR DIVISION 
|G. S. Q. R. Series 6. No. 1, Rev. 1 
Part 821—Sugar Quotas 

SUGAR CONSUMPTION REQUIREMENTS AND 
QUOTAS FOR THE CALENDAR YEAR 1939 

By virtue of the authority vested in the 
Secretary of Agriculture by the Sugar 
Act of 1937, approved September 1, 1937, 
I, H. A. Wallace, Secretary of Agriculture, 
in order to carry out the powers vested in 
me by the said act, do hereby make, pre¬ 
scribe, publish, and give public notice of 
these regulations, which shall have the 
force and effect of law and shall remain 
in force and effect until amended or su¬ 
perseded by orders or regulations here¬ 
after made by the Secretary of Agri¬ 
culture. 

Sec. 821.21 Consumption require¬ 
ments for 1939. It is hereby determined, 
pursuant to Section 201 of the Sugar Act 
of 1937 (hereinafter referred to as the 
“act”), that the amount of sugar needed 
to meet the requirements of consumers 
in the continental United States for the 
calendar year 1939 is 6,755,386 short tons 
of sugar, raw value. (Sec. 201, 50 Stat. 
904; 7 U. S. C., Sup. IV. 1111) 

Sec. 821.22 Quotas for domestic 
areas —(a) Revised quotas. There are 
hereby established, pursuant to section 
202 of the said act, for domestic sugar- 


1 3 F. R. 3171 DL 


producing areas, for the calendar year 
1939, the following quotas: 

Quotas in terms of 
Area: short tons, raw value 

Domestic beet sugar_ 1.566.719 

Mainland Cane sugar_ 424. 727 

Hawaii_ 948. 218 

Puerto Rico_ 806.642 

Virgin Islands_ 9. 013 

(Sec. 202. 50 Stat. 905; 7 U. 8. C., Sup. IV. 
1112 ) 

Sec. 821.23 Other quotas —(a) Revised 
quotas. There are hereby established, 
pursuant to section 202 of the said act, 
for foreign countries and the Common¬ 
wealth of the Philippine Islands, for the 
calendar year 1939, the following quotas: 

Quotas in terms of 
Area: short tons, raw value 

Commonwealth of the Philippine 

Islands.. 1.041.023 

Cuba- 1,932.343 

Foreign countries other than 

Cuba_ 26,701 

(Sec. 202. 50 Stat. 905; 7 U. S. C.. Sup. IV. 
1112 ) 

Sec. 821.24 Proration of quota for 
foreign countries other than Cuba —(a) 
Revised prorations. The quota for foreign 
countries other than Cuba is hereby pro¬ 
rated, pursuant to section 202 of the said 
act, among such countries as follows: 

Prorations in 


Country: Pounds 

Argentine_ 15. 592 

Australia_ 218 

Belgium- 314. 817 

Brazil__ 1.280 

British Malaya_ 28 

Canada_ 603. 520 

China & Hongkong_ 308.191 

Colombia_ 286 

Costa Rica_ 22. 033 

Czechoslovakia_ 281. G49 

Dominican Republic_ 7.133.147 

Dutch East Indies_ 226.114 

Dutch West Indies_ 7 

France_ 187 

Germany_ 125 

Guatemala_ 358. 238 

Haiti, Republic of_ 985, 833 

Honduras_ 3. 671. 753 

Italy- 1,874 

Japan_ 4 . 288 

Mexico_ 6. 452. 184 

Netherlands_ 233. 046 

Nicaragua,_ 10.933.214 

Peru...-- 11,888.543 

Salvador_ 8, 780,522 

United Kingdom___ 375.102 

Venezuela_ 3 10. 209 


Sub-total_ 52,902.000 

Unallotted reserve_ 500. 000 


Total... 63,402.000 


(Sec. 202. 50 Stat. 905; 7 U. S. C. 

Sup. IV, 1112) 

Sec. 821.25 Direct consumption ‘por¬ 
tion of quotas —(a) Domestic areas. 
The quotas established in Sec. 821.22 
hereof for the following listed areas may 
be filled by direct consumption sugar not 
in excess of the following amount for 
each such area: 

Amount of direct consumption 
sugar in terms of short tons. 


Area: raw value 

Hawaii_ 29.616 

Puerto Rico_ 126,033 

Virgin Islands- 0 


(b) Other areas. The quotas estab¬ 
lished in Sec. 821.23 hereof for the fol- 
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lowing listed areas may be filled by di¬ 
rect consumption sugar not in excess of 
the following amount for each such 
area: 

Amount of direct consumption 
sugar in terms of short tons. 
Area: rato value 

Commonwealth of the Philippine 

Islands.. 80.214 

Cuba___ 375,000 

(Sec. 207. 50 Stat. 907; 7 U. S. C.. Sup. 

IV. 1117) 

Sec. 821.26 Liquid sugar quotas. 
There are hereby established, pursuant 
to section 208 of the said act, for foreign 
countries, for the calendar year 1939, 
quotas for liquid sugar as follows: 

In terms of wine gallons of 
Country: 72% total sugar content 


Cuba_ 7,970,558 

Dominican Republic_ 830. 894 

Other foreign countries- 0 

(Sec. 208, 50 Stat. 908; 7 U. S. C.. Sup. 
IV, 1118) 


Sec. 821.27 Restrictions on market¬ 
ing and shipment, (a) For the calendar 
year 1939, all persons are hereby for¬ 
bidden. pursuant to section 209 of the 
said act, from bringing or importing 
into the continental United States from 
the Territory of Hawaii. Puerto Rico, the 
Virgin Islands, the Commonwealth of 
the Philippine Islands, or any foreign 
country, any sugar or liquid sugar after 
the quota for such area, or the prora¬ 
tion of any such quota, has been filled. 

(b) For the calendar year 1939, all 
persons are hereby forbidden, pursuant 
to section 209 of the said act, from ship¬ 
ping, transporting or marketing in inter¬ 
state commerce, or in competition with 
sugar or liquid sugar shipped, trans¬ 
ported, or marketed in interstate or for¬ 
eign commerce, any sugar or liquid sugar 
produced from sugar beets or sugarcane 
grown in either the domestic beet sugar 
area or the mainland cane sugar area 
after the quota for such area has been 
filled. (Sec. 209. 50 Stat. 908; 7 U. S. C.. 
Sup. IV. 1119) 

Sec. 821.28 Inapplicability of quota 
regulations. These regulations (Secs. 
821.21-821.27) shall not apply to (1) the 
first 10 tons, raw value, of sugar or liquid 
sugar imported from any foreign country, 
other than Cuba; (2) the first 10 tons, 
raw value, of sugar or liquid sugar im¬ 
ported from any foreign country, other 
than Cuba, for religious, sacramental, 
educational, or experimental purposes; 
(3) liquid sugar imported from any for¬ 
eign country, other than Cuba, in indi¬ 
vidual sealed containers not in excess of 
one and one-tenth gallons each; or (4) 
any sugar or liquid sugar imported, 
brought into, or produced or manufac¬ 
tured in, the United States forthe dis¬ 
tillation of alcohol, or for livestock feed, 
or for the production of livestock feed. 
(Sec. 212, 50 Stat. 909; 7 U. S. C., Sup. IV. 
1122) 

Sec. 821.29 Recission of prior regula¬ 
tions. These regulations (Secs. 821.21- 
821.28) shall supersede General Sugar 
Quota Regulations Series 6, No. 1, issued 
December 23, 1938. 


In testimony whereof, I have hereunto 
set my hand and caused the official seal 
of the Department of Agriculture to be 
affixed in the District of Columbia, city 
of Washington, this 31st day of March 
1939. 

[sealI H. A. Wallace, 

Secretary of Agriculture. 

IF. R. Doc. 39-1116; Filed, April 1, 1939; 
12:44 p. m.l 


TITLE li—CIVIL AVIATION 

CIVIL AERONAUTICS AUTHORITY 

[Amendment No. 7 of Civil Air Regulations) 

Creating a New Method for Registration 
of Aircraft 

At a session of the Civil Aeronautics 
Authority held at its office in Washing¬ 
ton, D. C., on the 17th day of March 
1939. 

Acting pursuant to the authority vested 
in it by the Civil Aeronautics Act of 
1938, particularly sections 205 (a) and 
601 (a) of said Act, and finding that its 
action is desirable in the public interest 
and is necessary to carry out the provi¬ 
sions of, and to exercise and perform its 
powers and duties under said Act, the 
Civil Aeronautics Authority hereby 
amends the Civil Air Regulations as fol¬ 
lows; 

1. Part 03 of the Civil Air Regulations 
is hereby stricken in its entirety. 

2. Part 00 of the Civil Air Regulations 
is hereby stricken and the following new 
Part 00 is inserted in lieu thereof; 

“part oo. aircraft registration 

Sec. 

00.0 Application. 

00.1 Duration. 

00.2 Display. 

00.3 Transferability. 

00.4 Interim operation. 

00.5 Invalidation. 

00.6 Surrender of certificate. 

00.0 Application. Application for the 
registration of an aircraft shall be made 
on form No. 501, and shall be accom¬ 
panied by proper documentary evidence 
of the applicant's ownership of the air¬ 
craft sought to be registered. 

00.1 Duration. The registration and 
certificate issued pursuant thereto shall 
be of sixty days' duration and, unless the 
holder thereof is otherwise notified by the 
Authority within such period, shall con¬ 
tinue in effect indefinitely thereafter ex¬ 
cept that it shall immediately expire upon 
the date (1) the ownership of the air¬ 
craft is transferred, (2) the aircraft is 
registered under the laws of any foreign 
country, (3) the registration of the air¬ 
craft is canceled at the written request 
of the owner, or (4) the aircraft is totally 
destroyed or scrapped. 

00.2 Display. The registration cer¬ 
tificate shall be carried in the aircraft at 
all times and shall be presented for in¬ 
spection upon the demand of any au¬ 


thorized officer or employee of the Civil 
Aeronautics Authority. 

00.3 Transferability. A registration 
certificate is not transferable except as 
is provided in § 00.4. 

00.4 Interim operation. Upon the 
transfer of ownership of an aircraft reg¬ 
istered as an aircraft of the United States, 
the purchaser, if a citizen of the United 
States, may operate such aircraft with¬ 
out registration for a period of 60 days 
from the date of transfer, if the follow¬ 
ing conditions are complied with: 

(a) On the date of the transfer of 
ownership of such aircraft the registered 
owner thereof shall execute and endorse 
the registration certificate in the manner 
provided thereon and deliver such cer¬ 
tificate to the purchaser. 

(b) On the date of transfer the pur¬ 
chaser shall mail to the Civil Aeronautics 
Authority at Washington, D. C., an appli¬ 
cation for registration on form No. 501. 

00.5 Invalidation. Any registration 
of an aircraft by the Civil Aeronautics 
Authority shail be null and void if at the 
time of registration, (a) the aircraft was 
registered under the laws of any foreign 
country; or (b) the person registered as 
owner was not the true and lawful owner 
of the aircraft; or (c) the person regis¬ 
tered as owner was not a citizen of the 
United States as defined In section 1 (13) 
of the Civil Aeronautics Act of 1938. or 
the interest of such person in the air¬ 
craft was created by any transaction not 
entered into in good faith but for the 
purpose of avoiding, with or without the 
knowledge of the registered owner, the 
provision of the Civil Aeronautics Act 
of 1938, prohibiting the registration of 
an aircraft in the name of a person not 
a citizen of the United States. 

00.6 Surrender of Certificate. Upon 
the suspension or revocation, expiration 
or invalidation of a registration, the 
holder of the registration certificate shall 
surrender such certificate to the Civil 
Aeronautics Authority or to an author¬ 
ized inspector thereof upon demand by 
either." 

By the Authority. 

[seal 1 Paul J. Frizzell, 

Secretary. 

[F. R. Doc. 39-1108; Filed. April 1, 1939; 

11:00 a. m.J 


[Amendment No. 9 of the Civil Air 
Regulations! 

Requiring Additional Marking Lights 
on Free Balloons 

At a session of the Civil Aeronautics 
Authority held at its office in Washing¬ 
ton, D. C., on the 31st day of March 1939. 

Acting pursuant to the authority 
vested in it by the Civil Aeronautics Act 
of 1938, particularly sections 205 (a) and 
601 (a) of said Act, and finding that its 
action is desirable in the public interest 
and is necessary to carry out the provi¬ 
sions of, and to exercise and perform its 
powers and duties under said Act, the 
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Civil Aeronautics Authority hereby 
amends the Civil Air Regulations as 
follows: 

1. Section 60.63 of Part 60 of the Civil 
Air Regulations is hereby amended so 
that the same will read as follows: 

“60.63 Balloon lights. Between sun¬ 
set and sunrise a free balloon shall dis¬ 
play one steady white light and one 
flashing red light, both lights to be visi¬ 
ble all around the horizon at a distance 
of at least 2 miles. The white light shall 
be located not less than 20 feet below the 
car and the red light shall be located not 
less than 7, nor more than 10, feet below 
the white light. Between sunset and 
sunrise a fixed balloon, or airship, shall 
carry 3 lights—red, white, and red—in a 
vertical line, one over the other, visible 
at least 2 miles. The top light shall be 
not less than 20 feet below the car, and 
the lights shall be not less than 7, nor 
more than 10. feet apart.” 

By the Authority. 

I seal 1 Paul J. Frizzell, 

Secretary. 

[F. R. Doc. 30-1109; Filed. April 1, 1939; 

11:00 a. m.j 


TITLE 17—COMMODITY AND SECU¬ 
RITIES EXCHANGES 

SECURITIES AND EXCHANGE 
COMMISSION 

Public Utility Holding Company Act 
of 1935 

AMENDMENT OF RULE U-3D-9 

Acting pursuant to the authority con¬ 
ferred on it by the Public Utility Hold¬ 
ing Company Act of 1935, particularly 
Sections 3 (d) [c. 687. sec. 3, 49 Stat. 
810; 15 U. S. C., Sup. HI, 79cl and 20 (a) 
1c. 687, sec. 20, 49 Stat. 833; 15 U. S. C.. 
Sup. Ill, 79tl thereof, the Securities and 
Exchange Commission deems it neces¬ 
sary and Appropriate in the public inter¬ 
est and for the protection of investors 
and consumers, and not contrary to the 
purposes of said Act, to amend, and does 
hereby amended Rule U-3D-9 [Sec. 15. 
U-3D-91 to read as follows: 

Sec. 15.U-3D-9 ( Rule U-3D-9) .—Ex¬ 
emption of Certain Securities Issued in 
Connection with Installment Sales of 
Electric and Gas Equipment. 1 (a) As 
used in this rule. 

“Qualified service company ” means— 

(1) a company which is temporarily 
exempt under Rule U-13-3 l Sec. 15 U- 
13-3J. or 

(2) an approved mutual service com¬ 
pany or a company found by the Commis¬ 
sion to meet the requirements of Section 
13 (b) tc. 687, sec. 13. 49 Stat. 825; 15 
U. S. C., Sup. Ill, 9m J of the Act, provided 


1 Effective March 28. 1939. 


that such approval or finding was based 
on an application or declaration on Form 
U-13-1 I Sec. 17. U-1&-11 specifically in¬ 
cluding financial services of the sort cov¬ 
ered by this rule; 

“Financial institution” means a bank, 
an insurance company, or a company 
regularly engaged in refinancing install¬ 
ment paper, but does not include an asso¬ 
ciate company or affiliate of the public- 
utility company concerned in the exempt 
transaction ; 

“Installment paper ” means any note, 
contract, or other evidence of indebted¬ 
ness covering part or all of the purchase 
price, not exceeding $15,000, of standard 
electrical or gas appliances. 

(b) Every public-utility company or 
subsidiary thereof or qualified service 
company shall be exempt from the ob¬ 
ligations, duties, and liabilities which 
would otherwise be imposed on it as a 
subsidiary of a registered holding com¬ 
pany by the provisions of Section 6 (a) 
Lc. 687, sec. 6, 49 Stat. 814; 15 U. S. C., 
Sup. in, 79fl with respect to 

(1) the issue or sale by it to an asso¬ 
ciate qualified service company or to a 
financial institution of a note or draft 
which is, and at all time will be, secured 
by a pledge of installment paper having 
a principal amount still unpaid at least 
equal to the unpaid principal amount of 
such note or draft, and 

(2) the guarantee by it (by endorse¬ 
ment or otherwise) of any installment 
paper in connection with the sale, dis¬ 
count, pledge or other disposition of 
such paper to an associate; qualified 
service company or to a financial in¬ 
stitution. 

(c) Every qualified service company 
shall be exempt from the obligations, 
duties and liabilities which would other¬ 
wise be imposed on it as a subsidiary of 
a registered holding company by the 
provisions of Section 9 (a) [c. 687, sec. 
9, 49 Stat. 817; 15 U. S. C., Sup. HI. 
79il with respect to the acquisition of 
securities issued or sold to it pursuant to 
the exemption provided by paragraph 
(b) of this rule. 

By the Commission. 

[seal! Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-1110; Filed. April 1, 1939; 

11:12 a. m.J 


TITLE 22—FOREIGN RELATIONS 
DEPARTMENT OF STATE 
Exportation of Arms, Etc., to Spain 
April 1, 1939. 

The Secretary of State announces that, 
in view of the fact that the President 
has, by proclamation, revoked proclama¬ 


tion No. 2236 issued May 1, 1937,* in re¬ 
gard to the state of civil strife which 
existed in Spain, and has declared that 
the Joint Resolution of Congress ap¬ 
proved January 8, 1937, has ceased to 
apply, the rules and regulations govern¬ 
ing the exportation of arms, ammuni¬ 
tion, and implements of war to Spain 
and governing the carriage of armament, 
arms, ammunition, and implements of 
war on American vessels engaged in 
commerce with Spain which were pre¬ 
scribed by the Secretary of State on May 
1, 1937,* and which were embodied in 
Part VII of the fifth edition of the Laws 
and Regulations Administered by the 
Secretary of State Governing the Inter¬ 
national Traffic in Arms , Ammunition, 
and Implements of War and Other Mu¬ 
nitions of War , ceased to be effective 
upon the issuance of the Proclamation 
of April 1, 1939. 

Cordell Hull. 

[F. R. Doc. 39-1127; Filed. April 3, 1939; 

11:64 a. m.| 


Soliciting and Receiving of Contribu¬ 
tions for Use in Spain 

April 1, 1939. 

The Secretary of State announces 
that, in view of the fact that the Presi¬ 
dent has, by proclamation, revoked proc¬ 
lamation No. 2236 issued May 1, 1937, 1 * 
in regard to the state of civil strife which 
existed in Spain, the rules and regula¬ 
tions governing the soliciting and receiv¬ 
ing of contributions for use in Spain 
which were prescribed by the Secretary 
of State on May 5. 1937, 3 4 ceased to be ef¬ 
fective upon the issuance of the Procla¬ 
mation of April 1, 1939, except with re¬ 
spect to offenses committed prior to such 
revocation. All registrations with the 
Secretary of State of persons engaged in 
the solicitation and collection of funds 
for use in Spain automatically expired on 
the date of the President's Proclamation 
of April 1, 1939. 

Cordell Hull. 

|F. R. Doc. 39-1126; Filed, April 3, 1939: 

11:54 a. m.) 


TITLE 36—PARKS AND FORESTS 

NATIONAL PARK SERVICE 

Catoctin Recreational Demonstration 
Area 

subsidiary regulations 

The following subsidiary regulations, 
issued under the authority of the Rules 
and Regulations approved by the Secre¬ 
tary of the Interior April 19. 1937,* have 
been recommended by the project man- 


1 2 F. R. 776 ( 923 DI). 

•2F.R.794 (945 DI). 

■ 2 F. R. 795 (945 DI). 

4 2F.R. 754 (893 DI). 
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ager and approved by the Director of the 
National Park Service, and are in force 
and effect within the boundaries of the 
Catoctin Recreational Demonstration 
Area. 

Sec. 20.24 (a) Fishing. (1) Little 
Hunting Creek is closed to fishing. All 
other waters are open to fishing. 

(2) The fishing season shall be from 
April 1 to June 30, inclusive. Pishing is 
permitted only between the hours of 7 :00 
A. M. and 7:00 P. M. from April 1 to 
April 30, inclusive, and between the hours 
of 7:00 A. M. and 8:00 P. M. from May 1 
to June 30, inclusive. 

(3) Pishing with other than artificial 
flies for bait is prohibited. 

(4) The limit of catch of trout shall 
be 5 fish per person per day. 

(b) Repeal. All previous subsidiary 
regulations for Catoctin Recreational 


Demonstration Area are hereby repealed. 
Approved, March 25, 1939. 

[seal] Arno B. Cammerer. 

* Director. 

(P. R. Doc. 39-1106; Filed, AprU 1, 1939; 
10:31 a. m.] 


TITLE 43—PUBLIC LANDS 

O FFIC E OP SECRETARY OF IN¬ 
TERIOR; DIVISION OP GRAZING 

Revocation of Grazing District Notices 
March 28. 1939. 

Under authority of Departmental or¬ 
ders, pursuant to section 1 of the act of 
June 28, 1934 <48 Stat. 1269), notices 
were published as follows for hearings 
to consider the establishment of grazing 
districts: 


Date approved 

Date published 

State affected 

July 2fl, 1934 _ 

July 26, 1934....—. 

Colorado. 

July 26. 1934..... 

July 30, 1934. 

California. 

July 31, 1034 ....... 

August 0, 1934______ 

California. 

July 31, 1034 

August 6, 1934 . 

New Mexico. 

July 31, 1034 _ _ _ 

August 7,1934. . 

Oregon. 

July 31. 1934. 

August 5, 1934__ 

Utah. 

August 3. 1034 . _ . 

August 9, 1934__ 

Oregon. 

Angus* 22. 1934 

September 2, 1934.. 

Montana. 

September 1, 1934__ 

September 8, 1934_ 

Utah.* 

September 1, 1934 _ __ ... _ 

Septeuiher8. 1934. 

Utah.* 

September 7, 1934___* 

September 13, 1934. 

Idaho. 

September?. 1934.. 

September 14, 1934. 

Colorado. 

September 7, 1934.... 

September 21, 1934... 

Montana. 

September 18, 1934-. 

September 22, 1934.. 

Utah. 

September 22. 1934... . .. 

September 27, 1934. 

New Mexico. 

September 25, 1934_ 

October 2. 1934. 

New Mexico. 

September 25, 1934..... 

October 1, 1934. 

Utah * 

September 25, 1934. 

October 1, 1934... 

Utah.* • 

So member 25. 1934_ . 

September 29, 1934.... 

Utah. 

September 25,1934. . 

October 2, 1934 .. 

Colorado. 

October 2, 1934.. 

October 9, 1934_ 

Colorado. 

December 1, 1934__ 

December 15, 1934___ 

Arizona. 


December 17, 1934_ 

California. 


December 14,1934..— 

Colorado. 


December 11, 1934_ 

Idaho. 


December 7, 1934. 

Montana. 


January 8, 1935_ _ 

Nevada. 


December 14. 1934.. . 

Now Mexico. 


December 14, 1934. ... __ 

North Dakota. 


December 9, 1934.. 

Oregon. 


December 14, 1934.. 

South Dakota. 


December 10, 1934-. 

Utah. 


December 10,1934—.—. 

W yoralng. 

July 6, 1936__ 

July 30, 1938 

Idaho, Nevada, and Wyoming. 

August 20. 1038.. 

Septembers, 1936_—... 

Arizona. 

October 20, 1936__ 

October 29, 1938_...._ 

Oregon. 

November 16, 1936. 

December 12, 1938... 

Colorado. 

October 20, 1937__ 

November 2, 1937. 

Arizona. 


» Box Elder Grazing District. 

1 Sevicr-Escnlante Qrozing District. 
1 Moab Grazing District. 

* San Juan Grazing District, 


The publication of these notices had 
the effect, in accordance with the pro¬ 
visions of the aforesaid act, of withdraw¬ 
ing all vacant, unappropriated, and un¬ 
reserved public land within the exterior 
boundaries of the proposed districts from 
all forms of entry and settlement. 

The above-listed withdrawals, having 
served their purpose, are hereby revoked. 

Harry Slattery, 
Acting Secretary of the Interior. 

IP. R. Doc. 39-1105; Piled, April 1, 1939; 

10:29 a. m.] 


BUREAU OP RECLAMATION 
(No. 50) 

Yuma Irrigation Project 

PUBLIC NOTICE OF ANNUAL WATER CHARGES 1 

February 17. 1939. 

1. Annual operation and maintenance 
charges for lands under public notice . 
Reservation Division. The annual opera¬ 
tion and maintenance charge for the ir- 


1 Act of June 17. 1902. 32 Stat„ 388, as 
amended or supplemented. 


rigation season of 1939, and thereafter 
until further notice, against all lands of 
the Reservation Division of ihe Yuma 
Irrigation Project, Arizona-Califomia, 
under public notice, shall be a minimum 
of two dollars and twenty cents ($2.20) 
per irrigable acre, whether water is usec*\ 
or not, which charge shall permit the de¬ 
livery of not to exceed 5 acre-feet of 
water per acre on certain sandy areas 
shown on the list attached to public 
notices No. 31 dated April 14, 1931, No. 
40 dated March 1, 1935, No. 43 dated 
February 17, 1936, No. 47 dated March 5, 
1937, and No. 49 dated March 28. 1938, 
and of not to exceed 4 acre-feet of water 
per acre on all other lands of this di¬ 
vision; additional water shall be furnished 
at the rate of one dollar ($1.00) per 
acre-foot. Where, in the opinion of the 
Superintendent, it may be done without 
interference with other project require¬ 
ments, upon written request filed in ad¬ 
vance by the water users, water will be 
furnished free of charge for reclaiming 
lands by the removal of alkali either by 
growing rice or similar crops or by the 
usual leaching methods; and water in 
excess of the minimum amount herein 
provided, which is to be used for the 
growing of fertilizer crops of no commer¬ 
cial value or which is to be used for the 
purpose of depositing silt upon the land, 
shall be furnished free of charge. All lands 
for which free water was served during 
the year 1938 will not again be served 
free water until evidence satisfactory to 
the project superintendent has been 
made that the water so granted free of 
charge during the year 1938 was applied 
to the land in sufficient quantities over 
a period of not less than 3 months, in 
which event water shall again be served 
free of charge provided the results ac¬ 
complished during the preceding irriga¬ 
tion season were not satisfactory. All 
operation and maintenance charges shall 
be due and payable on March 1 of each 
year for the preceding irrigation season 
to the Agent-Cashier. Bureau of Rec¬ 
lamation, Yuma, Ariz. 

2. Annual water rental charges for 
other lands. Reservation Division. Lands 
not under public notice that can be irri¬ 
gated from the present distribution sys¬ 
tem without further construction ex¬ 
pense by the Bureau may secure 
irrigation water under water rental con¬ 
tracts at a rate of two dollars and 
twenty cents ($2.20) per irrigable acre, 
which charge will permit the delivery of 
not to exceed 4 acre-feet of water per 
acre, and additional water will be de¬ 
livered at the rate of one dollar ($1.00) 
per acre-foot. All charges due under 
water rental contracts are payable in ad¬ 
vance of the delivery of water. The 
minimum charge as specified shall be 
paid before any water is delivered during 
the current or subsequent seasons and 
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all additional or excess water over the 
minimum of 4 acre-feet shall be paid for 
when ordered and prior to delivery. Re¬ 
fund will be made for excess water paid 
for but not used. 

3. Annual water rental charge lor 
lands in the Valley Division not under 
public notice . Lands in the Valley Divi¬ 
sion not under public notice which can 
be irrigated from the present distribu¬ 
tion system without further construction 
expense by the United States may secure 
irrigation water during the calendar year 
1939 and until further notice under 
water rental contracts at a rate of three 
dollars ($3.00) per irrigable acre, which 
charge will permit the delivery of four 
acre-feet per acre. Additional water 
furnished will be charged for at the rate 
of one dollar ($1.00) per acre-foot, pay¬ 
able in advance of delivery. All town 
lots that can be served under the present 
system may secure water under annual 
water rental contracts at the rate of five 
dollars ($5.00) a lot and one dollar 
($1.00) for each additional lot in the 
same township, considering the maxi¬ 
mum lot to be not over sixty (60) feet 
in width. All payments under water 
rental contracts are due and payable in 
advance of the delivery of water to the 
Agent-Cashier, Bureau of Reclamation, 
Yuma, Arizona. 

Harry Slattery, 
Under Secretary of the Interior . 

[P. R. Doc. 39-1104; Filed, April 1, 1939; 

10:29 a. m.J 


Notices 


DEPARTMENT OF THE INTERIOR. 

National Bituminous Coal Commis¬ 
sion. 

[Docket Nos. 611-FD to 617-FDJ 

Bituminous Coal Producers Board for 
District No. 4, Complainant, vs. The 
Blue Shaft Coal Co.. Warner Col¬ 
lieries Company, The Powhatan Min¬ 
ing Company, The Jefferson Company, 
Hackathorn & Myers, H. S. Gander 
Coal Company, The New Forsythe 
Coal Company, Defendants 

notice and order for hearing 

The Bituminous Coal Producers Board 
for District No. 4, the complainant above- 
named, having filed with the Commission 
separate complaints against each of the 
defendants above-named, code members 
within said District No. 4, alleging that 
the said defendants have wilfully violated 
the provisions of the Bituminous Coal 
Code by their failure to pay assessments 
levied against them by the said District 
Board in accordance with the Bitumi¬ 
nous Coal Act of 1937 and Order No. 10 1 
of the Commission, and praying for the 
revocation of defendants' membership in 
the Bituminous Coal Code, all of which 
is more fully set forth in the respective 


written formal complaints filed in each 
of the above-entitled matters; 

Now, therefore, It is hereby ordered: 

1. That a hearing upon each of the 
said complaints, before an Examiner to 
be designated by the Commission, shall 
be held in the Hearing Room of the Com¬ 
mission, Walker Building, Washington, 
D. C., on the 10th day of May, 1939, com¬ 
mencing at the hour of 10 o’clock, a. m., 
at which interested parties will be given 
an opportunity to be heard. 

The Secretary of the Commisson is 
forthwith directed to cause personal 
service of a copy of this Notice and 
Order for Hearing to be made upon each 
of the defendants above-named; to mail 
copies of this Notice and Order for Hear¬ 
ing to the Secretary of each District 
Board and to the Consumers’ Counsel; 
and to cause copy of the same to be pub¬ 
lished in the Federal Register. 

By order of the Commission. 

Dated this 31st day of March 1939. 

[seal] F. Witcher McCullough, 
Secretary. 

[F. R. Doc. 39-1124; Filed. AprU 3. 1939; 

11:26 a. m.| 


(General Docket No. 15] 

In the Matter of the Establishment of 
Minimum Prices and Marketing Rules 
and Regulations 

AN ORDER FOR AND NOTICE OF FINAL HEARING 
IN THE MATTER OF THE ESTABLISHMENT OF 
RULES AND REGULATIONS INCIDENTAL TO 
THE SALE AND DISTRIBUTION OF COAL BY 
CODE MEMBERS WITHIN THE DISTRICTS 
NOS. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
15, 17, 19. AND 22 

Whereas , Pursuant to Orders Nos. 244. 
248 and 250 1 of the Commission, the Dis¬ 
trict Boards for each of the several dis¬ 
tricts proposed and submitted to the 
Commission rules and regulations inci¬ 
dental to the sale and distribution of coal 
by code members within their respective 
districts, as provided by Section 4, II, (a) 
of the Act, and 

Whereas , Pursuant to hearings hereto¬ 
fore held in this Docket No. 15, the Com¬ 
mission made Findings of Fact and Con¬ 
clusions relating to said proposals, and 
approved or modified said proposals for 
the purpose of coordination, as provided 
by Section 4, H, (a) of the Act, and 
Whereas, The Commission, by its 
Orders Nos. 253, 254, 255, 256, 259, 260, 
261, 264 and 266, directed the District 
Boards for each of Districts Nos. 1, 2, 3, 
4, 5. 6, 7. 8, 9, 10, 11, 12, 13, 14, 15. 16, 
17. 18. 19, 20, 22 and 23 to coordinate 
the said rules and regulations, as ap¬ 
proved by the Commission for the pur¬ 
pose of coordination, and 
The District Boards for Districts Nos. 
1, 2, 3, 4, 5, 6, 7. 8, 9, 10, 11, 12, 13. 15, 17, 
19 and 22 having reported to the Com¬ 
mission that they were unable to coordi¬ 
nate said rules and regulations as to all 


of their common consuming market 
areas, and 

The Commission, in lieu of said Dis¬ 
trict Boards Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 

10, 11, 12, 13, 15, 17, 19 and 22, pursuant 
to Section 6 (a) of the Act and Order 
No. 268 3 of the Commission, having co¬ 
ordinated the rules and regulations in¬ 
cidental to the sale and distribution of 
coal by code members of the said dis¬ 
tricts. and 

Whereas, The rules and regulations as 
coordinated by the Commission for Dis¬ 
tricts Nos. 1, 2, 3. 4, 5. 6, 7, 8, 9, 10, 11. 
12. 13, 15, 17, 19 and 22, which coordi¬ 
nated rules and regulations are on file 
in the Office of the Secretary of the 
Commission. Washington, D. C., and by 
this reference incorporated herein and 
made a part hereof, will be offered at a 
final hearing, as hereinafter provided, as 
the proposals of the Commission for said 
Districts Nos. 1. 2. 3, 4, 5, 6, 7, 8, 9, 10, 

11. 12, 13. 15, 17, 19 and 22. 

Now , therefore. Pursuant to the pro¬ 
visions of the Bituminous Coal Act of 
1937, the National Bituminous Coal Com¬ 
mission hereby orders and directs: 

1. That notice be, and the same is 
hereby given, that the Commission will, 
in its Hearing Room in the City of 
Washington, D. C.. hold a final hearing 
commencing at 10 a. m., on the 17th day 
of April, 1939, for the purpose of receiv¬ 
ing evidence to enable the Commission 
to establish rules and regulations inci¬ 
dental to the sale and distribution of coal 
by code members within Districts Nos. 1. 
2, 3, 4, 5, 6, 7, 8, 9, 10. 11, 12, 13. 15, 17, 
19 and 22, as provided by Section 4, n (b) 
of the Bituminous Coal Act of 1937. 

2. That at said hearing the aforesaid 
rules and regulations as coordinated by 
the Commission for Districts Nos. 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11. 12, 13, 15, 17, 19, and 
22, respectively, will be offered as pro¬ 
posals, and all interested parties will be 
afforded an opportunity to present evi¬ 
dence relating to the consistency or in¬ 
consistency of said proposed rules and 
regulations with the requirements of 
Section 4 of the Act, and as to their con¬ 
formity or non-conformity to the stand¬ 
ards of fair competition as established by 
Section 4 of the Act, and as to the reas¬ 
onableness or unreasonableness of said 
proposed rules and regulations, and such 
other evidence as would enable the Com¬ 
mission to prescribe and establish reason¬ 
able rules and regulations in conformity 
with the procedure and standards set 
forth in Section 4 of the Bituminous Coal 
Act of 1937. Said proposals shall be sub¬ 
ject to such modification as may be war¬ 
ranted by the evidence adduced at the 
hearing. Upon the close of said hearing, 
the Commission will make its final de¬ 
terminations. 

3. That the record of all proceedings 
heretofore held in this Docket No. 15 per¬ 
taining to the matter of the proposals of 
rules and regulations incidental to the 
sale and distribution of coal by Code 


1 2 F. R. 1109 (1325 DI). 


* 3 F. R. 1894, 1989, 2058 DI. 


4F.R. 1286 DI. 
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Members submitted by the several Dis¬ 
trict Boards upon which the Commis¬ 
sion’s prior approval of the rules and 
regulations for the purpose of coordina¬ 
tion was based, will be made a part of 
the record of this final hearing. 

4. The Secretary of the Commission be 
and he is hereby directed to cause a copy 
of this Order for and Notice of Hearing, 
together with a copy of the proposals 
made by the Commission, to be mailed to 
each code member, and shall cause copies 
thereof to be published forthwith in the 
Federal Register and to cause copies 
thereof to be mailed to the Consumers' 
Counsel, to the Secretary of each District 
Board, and to all parties who have en¬ 
tered their appearances in this proceed¬ 
ing, and to cause copies thereof to be 
made available to interested parties at 
the Office of the Secretary of the Com¬ 
mission, Washington, D. C., and at each 
Statistical Bureau of the Commission. 

By order of the Commission. 

Dated this 1st day of April, 1939. 

[seal] F. Witcher McCullough, 
Secretary. 


PROPOSED MARKETING RULES AND REGULA¬ 
TIONS FOR DISTRICTS NOS. 1, 2, 3, 4, 5, 6, 

7, 8, 9, 10, 11, 12, 13, 15, 17, 19, AND 22, 

AS COORDINATED BY THE COMMISSION 

PURSUANT TO ORDER NO. 268 

Section I—Definitions 

1. The term “person” as used herein, 
includes individuals, firms, associations, 
partnerships, corporations, trusts, trus¬ 
tees, cooperatives, receivers and trustees 
in bankruptcy and in other legal proceed¬ 
ings, and any other recognized forms of 
business organizations. 

2. A “sales agent” is a person who, as 
agent of a code member (and therefore 
without purchasing the coal), sells coal 
produced by such code member for him 
or on his behalf: Provided , That the term 
“sales agent” shall not include an indi¬ 
vidual (herein referred to as a “sales¬ 
man”) regularly and continuously em¬ 
ployed by a code member, whose sole 
compensation is a stated salary per week, 
per month, or per year, and who regularly 
devotes the major portion of his time to 
the solicitation of purchases of coal pro¬ 
duced by his code member employer. 

3. A “commission” is the total of all 
compensations and allowances received 
by a sales agent from a code member for 
services rendered in the sale of coal. 

4. A “spot order” is a legal obligation 
for the sale and purchase of coal, the 
delivery of which is stipulated to be made 
within not more than thirty (30) days 
from the effective-date of the order, such 
effective date to be not more than fifteen 
(15) days from the date upon which the 
order was accepted. 

5. A “contract” is a legal obligation for 
the sale and purchase of coal, the deliv¬ 
eries of which are stipulated to be made 
during a period longer than the maxi¬ 
mum period specified for a spot order. 


6. A “quotation” is an offer to sell coal 
which the offerer may withdraw prior to 
its being acted upon by the offeree. 

7. An “option” is an offer to sell coal 
acceptable within a time certain, during 
which time the offerer may not with¬ 
draw the offer without the consent of 
the offeree. 

8. A “commitment” is the status of a 
contract between the time a quotation 
is accepted or an option is exercised 
and the time the contract is formally 
reduced to writing. 

9. “Coal Commission” as used herein, 
shall mean the National Bituminous Coal 
Commission established under the pro¬ 
visions of the Bituminous Coal Act of 
1937. 

10. “Act” as used herein shall mean 
the Bituminous Coal Act of 1937. 

11. “District Board” as used herein, 
shall mean any District Board estab¬ 
lished under the provisions of Section 
4, Part I (a) of the Act. 

12. “Statistical Bureau” shall mean, 
unless otherwise specifically stated, the 
Statistical Bureau of the Coal Commis¬ 
sion for the District in which the coal 
involved in any transaction is produced, 
or the District in which is located a 
mine of a code member affected by any 
order or regulation. 

13. “Minimum Price” shall mean a 
minimum price established and made ef¬ 
fective by the Coal Commission. 

14. “Maximum Price” shall mean a 
maximum price established and made ef¬ 
fective by the Coal Commission. 

15. The term “producer” includes all 
individuals, firms, associations, corpora¬ 
tions, trustees, and receivers engaged in 
the business of mining coal. 

16. The terms “reconsignment” and/or 
“diversion” as used herein shall mean a 
change in the original consignee or in 
the destination or rente 

17. The term “transportation facili¬ 
ties” means railroad cars, vessels, trucks, 
or any other facilities used or useful in 
the transportation of coal. 

18. A “code member” means a pro¬ 
ducer who has accepted and holds mem¬ 
bership in the Bituminous Coal Code 
promulgated under the Bituminous Coal 
Act of 1937. 

19. The term “domestic market” shall 
include all points within the continental 
United States and Canada, and car-ferry 
shipments to the Island of Cuba. Bunker 
coal delivered to steamships for con¬ 
sumption thereon shall be regarded as 
shipped within the domestic market. 

20. “Cargo shipment” is a quantity of 
coal loaded into a vessel for transporta¬ 
tion via water. 

21. “Bunker coal” or “vessel fuel” is 
that coal used aboard a vessel for con¬ 
sumption thereon. 

22. “Coal” as used herein shall mean 
bituminous coal. 

23. The term “bituminous coal” in¬ 
cludes all bituminous, semibituminous, 
and subbituminous coal and shall ex¬ 
clude lignite, which is defined as a lig- 
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nitic coal having calorific value in British 
thermal units of less than seven thou¬ 
sand six hundred per pound and having 
a natural moisture content in place in 
the mine of 30 per centum or more. 

24. The term “control” means the pos¬ 
session, direct or indirect, of the power 
to direct or cause the direction of the 
management and policies of a person, 
whether through the ownership of voting 
securities, by contract, or otherwise. 

Section II—Sales Agents 

1. All sales of coal by sales agents of 
code members or their agents or author¬ 
ized representatives, and the terms and 
conditions of such sales shall be subject 
to the Marketing Rules and Regulations 
from time to time established by the 
Coal Commission. 

2. All appointments of sales agents by 
code members or their agents or author¬ 
ized representatives shall be subject to 
the Marketing Rules and Regulations 
from time to time established by the 
Coal Commission. 

3. Each code member shall require 
compliance by all his sales agents and 
agents and employees of sales agents and 
agents with the provisions of the Bitumi¬ 
nous Coal Code and of all rules and regu¬ 
lations, promulgations and determina¬ 
tions of the Coal Commission. 

4. Each code member shall require all 
his sales agents clearly to set forth upon 
any offer, contract, spot order, invoice, 
and statement of account covering coal 
sold or to be sold, the name of such code 
member principal, and the name of the 
mine or mi nes from which shipment was 
made or is to be made. If the name of 
the sales agent also appears in the trans¬ 
action, then the above-mentioned forms 
shall also disclose the fact of agency 
relationship with the code member 
principal. 

5. (A) Every contract for the appoint¬ 
ment of a sales agent by code members or 
by agents or authorized representatives 
of code members, or any modification 
thereof, shall be in writing, and shall 
fully set forth therein all the terms and 
conditions of such contract, including 
the amount or basis of the sales agent’s 
commission. Certified copies of all such 
agency contracts entered into on or prior 
to the effective date of the establishment 
of these rules and regulations and in ef¬ 
fect on such date, shall be filed by the 
code member with the Statistical Bu¬ 
reau, or Bureaus, within twenty (20) 
business days after such date. 

(B) Certified copies of all contracts 
appointing sales agents or of agreements 
modifying any sales agency contract, en¬ 
tered into subsequent to the effective 
date of these rules #nd regulations, shall 
be similarly filed by the code member 
within ten (10) business days after the 
date upon which such contracts or agree¬ 
ments have been entered into. 

(C) Upon the termination or rescis¬ 
sion of any sales agency contract, the 
code member principal shall make a re- 
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port thereof to I he Statistical Bureau, or 
Bureaus, within ten (10) days after the 
date of such termination or rescission. 

6. (A) As to all coal sold by a code 
member otherwise than through a sales 
agent or through an employee regularly 
employed as a salesman by the code 
member at his principal place of busi¬ 
ness or at a regularly established sales 
office, such code member shall, not later 
than the twentieth (20th) day of each 
month, file with the Statistical Bureau, 
or Bureaus, a list of all persons through 
whom, directly or indirectly, any such 
coal was sold during the preceding cal¬ 
endar month, with a statement of the 
duration and character of their employ¬ 
ment, the tonnage sold by. and the rate 
and amount of compensation paid to. 
each of them. 

<B) Not later than the twentieth 
(20th) day of each month, each code 
member shall also file with the Statisti¬ 
cal Bureau, or Bureaus, similar informa¬ 
tion obtained from his sales agents con¬ 
cerning sales of coal made during the 
preceding calendar month, by the sales 
agents’ representatives and employees 
other than salesmen employed at the 
principal place of business or at a regu¬ 
larly established sales office of the sales 
agent. 

(C) Not later than the twentieth 
(20th) day of each month, each code 
member shall also file with the Statisti¬ 
cal Bureau, or Bureaus a statement 
showing the names and addresses of dis¬ 
tributors to whom the code member or 
his sales agents sold coal during the 
preceding calendar month, the tonnage 
sold, and the amount of discount al¬ 
lowed to each such distributor. 

7. Within twenty (20) business days 
after the effective date of these rules 
and regulations each code member shall 
file with the Coal Commission a list 
showing the names and addresses of all 
his sales agents. Upon any change in 
said list, the code member shall notify 
the Coal Commission within ten (10) 
business days after such change takes 
place, i 

8. A list showing the names and ad¬ 
dresses of sales agents and the code 
members for whom such agents act shall 
be published monthly by the Coal 
Commission. 

9. All agency contracts and other in¬ 
formation filed by code members in con¬ 
formity with the foregoing regulations, 
other than, the names and addresses of 
sales agents, shall be held by the Coal 
Commission as the confidential records 
of said parties and shall not be made 
public without the consent of the code 
member from whom the same shall have 
been obtained, except where such disclo¬ 
sure i3 required in any proceeding before 
the Coal Commission by way of enforce¬ 
ment of the Act or upon the order of 
any court of competent jurisdiction. 

10. Prom and after twenty (20) busi¬ 
ness days following the effective date of 
these Marketing Rules and Regulations 
no code member or sales agent of a 


code member shall allow or pay, directly 
or indirectly, any commission or com¬ 
pensation to any sales agent: 

(a) Unless the contract of agency shall 
have been filed with the Coal Commis¬ 
sion, as hereinbefore required, and 

(b) Unless the sales agent shall have 
agreed, in writing, with the code mem¬ 
ber to conform to and observe the mini¬ 
mum and maximum prices and Market¬ 
ing Rules and Regulations established 
by the Coal Commission and the Pair 
Trade Practice Provisions of the Act, 
as well as all proper Orders of the Com¬ 
mission, and 

(c) Unless the sales agent shall have in 
good faith complied with the agreement 
as in paragraph (b) above provided. 

11. No commission shall be paid to a 
sales agent by a code member where a 
partial or complete ownership, direct or 
indirect, or other control exists between 
the purchaser and the sales agent: Pro¬ 
vided, however, that a commission may 
be allowed and paid in a case where the 
Coal Commission has determined that 
such ownership or control is bona fide, 
is not established to secure an indirect 
price reduction, and is not within the 
prohibitions of Paragraphs 11 and 12 of 
Section 4. Part II (i) of the Act. 

12. When any commissions are paid 
to a sales agent on a tonnage basis, the 
code member shall not include in the 
computation of such commissions any 
part of the tonnage of coal sold by him 
to the sales agent, whether for consump¬ 
tion or resale. 

13. No code member shall employ any 
person or appoint any sales agent at a 
compensation obviously disproportionate 
to the ordinary value of the service or 
services rendered and whose employ¬ 
ment or appointment is made with the 
primary intention and purpose of secur¬ 
ing a preferment with a purchaser or 
purchasers of coal. 

14. Subject to further order of the 
Coal Commission, the amount of com¬ 
mission to be paid by a code member to 
his sales agent shall be fixed by agree¬ 
ment of the parties, subject, however, 
that upon complaint of violation of the 
unfair methods of competition, as pro¬ 
vided in the Act, the amount of such 
commission shall be subject to review 
by the Coal Commission. 

Section 111—Discounts 

1. Code Members or their sales agents 
may allow discounts on sales of coal only 
to persons registered by the Coal Com¬ 
mission as authorized to receive such dis¬ 
counts, and such discounts shall not ex¬ 
ceed the maximum discounts or price 
allowances prescribed by the Coal Com¬ 
mission upon such sales. Only one such 
discount may be allowed on any such sale. 

2. Except as expressly authorized in 
rules and regulations or orders promul¬ 
gated by the Coal Commission, no Code 
Member or sales agent may grant or al¬ 
low any discount or reduction, including 
any allowance for shipping on a Govern¬ 
ment Bill of Lading, from the applicable 


minimum prices upon the sale of coal to 
any person, including agencies of the 
Federal Government or agencies of State 
or local governments. 

3. Every sale of coal to a distributor 
upon which a discount is allowed shall be 
made subject to the express condition 
that the distributor is authorized to ac¬ 
cept and retain such discount. 

Section IV — Li?nitations of Orders, 

Agreements, Options and Quotations 

1. Subject to further order of the Coal 
Commission no code member or sales 
agent of the code member shall enter in 
to any agreement or order for the sale of 
coal providing for delivery for a period 
in excess of that authorized for a spot 
order, and no prices shall be less than the 
applicable minimum prices in effect at 
the time of the making of the agreement 
or order: Provided, however, That con¬ 
tracts for periods not exceeding one (1) 
year may be made with agencies of the 
Federal Government or with agencies of 
State or local governments, where the 
contract is entered into through competi¬ 
tive bidding, or in the absence of com¬ 
petitive bidding, where by virtue of an 
express exemption in the statute or ordi¬ 
nance such agencies may enter into con¬ 
tracts for the purchase of coal without 
regard to competitive bidding, at the fol¬ 
lowing applicable minimum prices: 

(a) For .deliveries during the first 
thirty (30) days of the contract, at not 
less than the applicable minimum price 
in effect at the time of the making of 
the agreement; 

(b) For deliveries thereafter, at not 
less than the applicable minimum price 
in effect at the time of delivery if such 
price is higher than the contract price. 

2. Options and quotations for the sale 
of coal may be given for a period not ex¬ 
ceeding fourteen (14) days. No options 
or quotations may be given at a price less 
than the applicable minimum price in 
effect at the time of the giving of the 
option or quotation. If the applicable 
minimum price is increased beyond the 
quoted price within such fourteen (14) 
days and the option shall not have been 
exercised or the quotation accepted at 
the time of such increase, the option or 
quotation thereupon shall become null 
and void: Provided . tiowever. That in 
connection with offers to sell to the 
United States Government, or States or 
political subdivisions thereof, options 
may be given for a period not exceeding 
forty-five (45) days from the date of the 
offer or from the final date for the* filing 
of offers, 

3. Every quotation or option shall pro¬ 
vide that it is made subject to the pro¬ 
visions of the Marketing Rules and Regu¬ 
lations of the Coal Commission. 

4. All options must be made or con¬ 
firmed in writing. Every cod? member 
or his sales agent shall require of his 
offeree that the acceptance of a quota¬ 
tion or the exercise of an option be in 
writing. 
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Section V—Spot Orders 

1. A spot order shall be in writing or 
confirmed in writing within five (5) 
business days from the date of the mak¬ 
ing thereof. 

2. Each spot order shall be subject to 
the following conditions which shall 
either be endorsed upon the form of the 
order or upon the written confirmation 
thereof by the code member or his sales 
agent, the meaning and effect of which 
shall not be changed or altered by any 
other provision of the order: 

(a) If the price herein named is 
f. o. b. any point other than the origi¬ 
nating mine, such price shall be in¬ 
creased or decreased by the amount and 
at the time of any change in the pub¬ 
lished freight rate included in such price 
and becoming effective during the period 
of the order. 

<b) No shipment consigned to any 
destination may be diverted or recon¬ 
signed without the consent of the seller 
confirmed in writing: Provided, how¬ 
ever, That this provision does not apply 
to coal purchased for and used as rail¬ 
road locomotive fuel. In case of any 
reconsignment or diversion, the seller 
shall charge and the buyer shall pay 
not less than the minimum price pre¬ 
scribed for such coal for delivery to 
the destination to which such shipment 
is actually delivered and for the use to 
which it is actually applied. 

(c) The coal shipped pursuant to this 
order is sold and purchased upon the 
following condition: 

(1) This coal shall be used in the 
plant or plants at the destination or 
destinations named herein and for the 
use stated herein; 

(2) In case the coal is applied by the 
buyer to a use other than that stated 
herein, the buyer shall notify the seller 
in writing and the seller shall charge 
and the buyer shall pay not less than 
the applicable minimum price for such 
coal for the use to which it is actually 
applied. 

(d) If the shipments called for by 
this order are not completed within 
thirty (30) days from the effective date 
of this order, the unfilled portion of 
this order shall not be delivered. 

3. In any case where a sale of coal 
is made by a sales agent of a code 
member, such sales agent shall not exer¬ 
cise the rights of the seller as defined in 
Item 2 (b) of this section without first 
securing the consent of his code mem¬ 
ber principal to be confirmed in writing. 

4. All the terms and conditions of a 
sale of coal must be fully and expressly 
set forth either in the order or in the 
written confirmation thereof and such 
order or written confirmation thereof 
shall specifically contain all the terms 
required by Rule 1 of Section VI of 
these Marketing Rules and Regulations. 
Within ten (10) business days after the 
date of the making of a spot order or 
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the date of the written confirmation 
thereof, the code member or his sales 
agent shall file with the Statistical Bu¬ 
reau, or Bureaus, a copy of such spot 
order or confirmation. Any modifica¬ 
tion of a spot order must also be made 
in writing and filed with the Statistical 
Bureau, or Bureaus, in the same manner. 

5. All spot orders for the sale of coal, 
the minimum price of which is subject 
to seasonal increase, shall provide that 
the price payable thereunder shall not 
be less than the price to be in effect at 
time of delivery as established at the 
time of the making of the spot order. 

Section VI—Contracts 

Upon the revocation or suspension of 
rule 1 of Section IV of these Marketing 
Rules and Regulations, Code Members 
or sales agents of Code Members may 
thereafter enter into contracts for the 
sale and delivery of coal upon the fol¬ 
lowing terms and conditions: 

1. Every contract shall be in writing 
and shall express the entire agreement 
between the parties. The contract shall 
clearly state the date of execution, the 
effective date, the expiration date, the 
price agreed upon, the terms of pay¬ 
ment, the size and grade of coal, the 
number of cars or tonnage to be shipped, 
the name of the Code Member and the 
name of the originating mine and the 
use to which the coal is to be applied. 
Contracts may also be made either (a) 
calling for a buyer’s entire requirements 
or a stated percentage of his require¬ 
ments, showing the maximum tonnage 
to be shipped thereunder, or (b) cover¬ 
ing a buyer’s requirements and stating 
the estimated tonnage to be shipped 
with an allowable overshipment of not 
exceeding twenty (20) percent of such 
estimated tonnage. 

The provisions of the rule stated in 
the foregoing paragraph relating to 
quantity shall not apply to contracts 
made with agencies of the Federal, State 
or local governments in case the terms 
required to be submitted in a bid or offer 
for such contract are in conflict with 
such provisions. 

2. No contract for the sale of coal shall 
provide for deliveries to commence at a 
date later than ninety (90) days from 
the date upon which such contract is 
entered into. 

3. No contract shall be made at a price 
below the applicable minimum price as 
established by the Coal Commission at 
the time of the making of the contracts 
for the coal to be sold thereunder, and 
no coal may be delivered upon a contract 
at a price below such applicable mini¬ 
mum price. 

4. All contracts for the sale of coal the 
minimum price of which is subject to 
seasonal increase, shall provide that the 
price payable thereunder shall not be 
less than the price to be in effect at the 
time of delivery as established at the 
time of the making of the contract. 


5. No contract shall provide for de¬ 
livery over a period in excess of twelve 
(12) months except by special permis¬ 
sion and approval of the Coal Commis¬ 
sion, upon a showing of the necessity of 
meeting the long term contract competi¬ 
tion of oil. gas, or other forms of fuel 
and energy, or for such other reasons as 
the Commission may deem appropriate 
in order to further the effectual admin¬ 
istration of the Act. 

6. Any change in the terms of a con¬ 
tract shall be evidenced by a written 
agreement and shall conform to all the 
requirements set forth in these Rules 
and Regulations. 

7. A report of every commitment shall 
be filed by the Code Member or his sales 
agent with the Statistical Bureau or 
Bureaus, within fifteen (15) business 
days from the date of the making of the 
agreement. Such report shall set forth 
all the terms and conditions of the com¬ 
mitment. A true copy of every contract 
and of any agreement for modification 
thereof shall be filed with the Statistical 
Bureau within fifteen (15) business days 
from the date of execution of such con¬ 
tract or agreement for modification: 
Provided, however, That a report of the 
commitment need not be filed if a copy 
of the contract is filed within fifteen 
(15) business days. 

8. Each contract shall contain the fol¬ 
lowing provisions, the meaning and 
effect of which shall not be changed or 
altered by any other provision of the 
contract: 

(a) This contract and the perform¬ 
ance of all provisions thereof are ex¬ 
pressly subject to the Bituminous Coal 
Act of 1937, and the proper orders and 
regulations issued thereunder by the Na¬ 
tional Bituminous Coal Commission. 

(b) If the price herein named is 
f. o. b. any point other than the origi¬ 
nating mine, such price shall be in¬ 
creased or decreased by the amount and 
at the time of any change in the pub¬ 
lished freight rate included in such price 
and becoming effective during the period 
of the contract. 

(c) No shipment consigned to any 
destination may be diverted or recon¬ 
signed without the consent of the seller 
confirmed in writing: Provided, however , 
That this provision does not apply to 
coal purchased for and used as railroad 
locomotive fuel. In case of any recon¬ 
signment or diversion, the seller shall 
charge and the buyer shall pay not less 
than the minimum price prescribed for 
such coal for delivery to the destination 
to which such shipment is actually de¬ 
livered and for the use to which it is 
actually applied. 

(d) The coal shipped pursuant to this 
contract is purchased upon the following 
conditions: 

(1) This coal shall be used in the plant 
or plants at the destination or destina¬ 
tions named herein and for the use 
stated herein; 
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(2) In case the coal is applied by the 
buyer to a use other than that stated 
herein, the buyer shall notify the seller 
in writing and the seller shall charge and 
the buyer shall pay not less than the ap¬ 
plicable minimum price for such coal for 
the use to which it is actually applied. 

9. In any case where a contract is 
made by a sales agent of a code member, 
such sales agent shall not exercise the 
rights of the seller as defined in Item 
8 (c> of this section without first secur¬ 
ing the consent of the code member pro¬ 
ducing such coal to be confirmed in 
writing. 

10. The making of a contract for the 
sale of coal at a price below the minimum 
or above the maximum therefor estab¬ 
lished by the Commission at the time of 
the making of the contract shall consti¬ 
tute a violation of the code and such 
contract shall be invalid and unenforce¬ 
able. 

11. No contract shall be made for the 
sale of coalfor delivery after the expira¬ 
tion date of the Act at a price below the 
minimum or above the maximum there¬ 
for established by the Coal Commission 
and in effect at the time of making the 
contract. 

Section VII—Terms of Payment 

1. The price and fair trade practice 
provisions of the Act shall not be evaded 
or violated by a Code Member, or his 
sales agent, through the use of terms of 
payment, and in no instance shall terms 
of payment be more favorable than the 
following: 

(A) On rail, river, ex-river, or truck 
shipments, the date of payment of in¬ 
voices for coal sold shall be on or before 
the twentieth day of the month following 
the month in which shipment was made. 

<B) On tidewater cargo shipments the 
date of payment shall be not more than 
thirty (30) days from date of vessel bill 
of lading, and where coal is sold f. o. b. 
mines for tidewater cargo shipment, on 
or beforedhe twentieth day of the month 
following the month in which the coal is 
dumped. 

(C) Payment for all tidewater BunkeT 
coal supplied for foreign vessels shall be 
by cash on delivery or on or before the 
twentieth (20th) day of the month fol¬ 
lowing delivery, or by master’s draft on 
owners in United States currency at not 
exceeding fifteen (15) days’ sight at sup¬ 
plier’s option. When drafts are accepted 
in payment, all bank charges for collec¬ 
tion, exchange, stamps, etc., shall be for 
owner's account. Payment for tidewater 
bunker coal supplied for American vessels 
shall be made by cash on delivery or on 
or before the twentieth (20th) day of the 
month following delivery, at supplier’s 
option. 

Payment for coal shipped for vessel 
fuel, and delivered into vessels at ports 
on the Great Lakes or tributary waters 
thereof, shall be made on or before the 


twentieth (20th) day of the month fol¬ 
lowing such delivery. 

(D) On lake cargo shipments, the date 
of payment shall be not more than sixty 
(60) days from date of vessel bill of lad¬ 
ing, and where coal is sold f. o. b. mines 
for lake cargo shipments, on or before the 
twentieth (20th) of the second month 
following the month in which dumped. 

(E) On all coal sold to railroads, the 
date of payment shall be on or before 
the twenty-fifth (25th) day of the month 
following the date of shipment. 

(F) Invoices shall be paid in full in 
United States currency, or funds equiva¬ 
lent thereto, not later than the due date. 

(G) No portion of the sale price may 
be withheld by agreement between the 
buyer and the seller based upon any un¬ 
adjusted claim of the buyer. 

(H) No sale, delivery, or offer for sale 
of coal shall be made upon any condition, 
express or implied that any portion of the 
sale price may be withheld by the buyer, 
or deposited in escrow, pending or based 
upon a determination of the constitu¬ 
tionality of any provision of the Act, of 
the jurisdiction of the Coal Commission, 
or the validity or applicability of any 
order of the Coal Commission. 

(I) Where the due date of the account 
is extended by agreement of the parties, 
express or implied, or where payment is 
made by note, trade acceptance or other 
form of indebtedness, the seller shall 
charge and the buyer shall pay interest 
from and after the due date of the ac¬ 
count at the current rate in the locality 
to which the coal is shipped to the ven¬ 
dee. 

(J) Freight on all-rail or ex-river 
shipments shall not be paid by a Code 
Member, or his sales agent, except to 
prepaid stations as published in current 
railway tariffs or on shipments to the 
United States Government, States or po¬ 
litical subdivisions thereof. Where 
freight is thus prepaid, the amount 
thereof shall immediately upon receipt of 
freight bill or notice of sight draft pay¬ 
ment, be invoiced to the buyer for imme¬ 
diate payment. 

(K) No Code Member shall accept as 
payment in full for any account for the 
sale of coal any amount which is less 
than the applicable minimum price for 
the quantity of coal involved: Provided , 
however, That a Code Member may enter 
into a bona fide general creditors’ com¬ 
position with other creditors of a de¬ 
faulting purchaser. A copy of such 
creditors* composition shall be filed with 
the Statistical Bureau within ten (10) 
business days from the date of the mak¬ 
ing thereof. 

(L) This section shall not be construed 
as requiring Code Members to extend to 
each purchaser the full credit terms 
herein permitted, but each Code Member 
shall be free to determine as to each pur¬ 
chaser whether credit should be extend¬ 
ed, and the terms of credit, if allowed, 
provided such terms are not more favor¬ 
able than as herein provided. 


Section VIII—Use of Coal Analyses 

1. No analysis of coal shall be utilized 
by a Code Member, or his sales agent, in 
selling or offering for sale any coal pro¬ 
duced by the Code Member, whether or 
not the analysis is a term in the offer or 
sale, unless such Code Member shall have 
filed with the Statistical Bureau and the 
District Board for the District in which 
the coal is produced, a report of analysis 
or analyses as used or proposed to be 
used by him. Such report shall show 
the following: 

(a) The name of the Code Member 
Producer. 

(b) The name of the mine. 

(c) The name or geological number of 
the seam or seams from which the coal 
is produced. 

(d) The name of the size, and, if 
screened, the dimension or dimensions 
of the screen or screens over and/or 
through which the coal is prepared. 

(e) Whether the analysis is represent¬ 
ative of the entire production of such size 
of coal, or whether it represents only a 
portion of such production segregated by 
selective mining, selective preparation, 
actual analyses made at the mine, or in 
any other manner. 

(f) That such analysis is representa¬ 
tive of the grade and size of the coal as 
regularly produced by the Code Member 
and as loaded directly into transporta¬ 
tion facilities for shipment to market 
and that the Code Member is prepared 
to make deliveries of coal of substantially 
the quality and character as shown by 
the analysis. 

(g) That each such analysis is not less 
than a proximate analysis showing 
moisture content, ash, volatile matter, 
fixed carbon, sulphur and British ther¬ 
mal units and ash softening tempera¬ 
ture. 

2. Every analysis used in selling, or of¬ 
fering for sale, any particular kind, qual¬ 
ity. or size of coal shall be accompanied 
by a statement to the effect that a copy 
of such analysis has been properly filed 
with the Statistical Bureau, the Coal 
Commission and the District Board. 

3. All reports of analyses so filed shall 
be subject to inspection at the office of 
the Statistical Bureau at any time during 
office hours by any interested person, and 
may be considered by the District Board 
and the Coal Commission in determining 
from time to time proper classifications 
of the coals produced by the Code 
Member. 

4. Any analysis of the coal of a code 
member made by or on behalf of a con¬ 
sumer and accepted by the code member 
as the basis for an adjustment of price 
under any contract or order shall be 
filed by the code member with the Dis¬ 
trict Board and the Statistical Bureau, 
by the 20th day of the month following 
the month in which the adjustment is 
made. 
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5. No agreement or order for the sale 
of coal, proposed by a Code Member, 
made upon a penalty or a premium and 
penalty basis, shall be entered into or ac¬ 
cepted by a Code Member unless the 
analysis upon which the premium and 
penalty clause is based has been previ¬ 
ously filed as required by rule 1 of this 
section. Such analysis shall be accom¬ 
panied by a statement setting forth in 
full the terms of the premium and, pen¬ 
alty provisions of the proposed contract 
or order. 

6. From and after the effective date of 
these Rules and Regulations, no Code 
Member shall enter into or perform any 
agreement made upon a penalty or a pre¬ 
mium and penalty basis which will per¬ 
mit* the sale of coal at an aggregate con¬ 
tract price below the applicable mini¬ 
mum price established by the Coal Com¬ 
mission for the coal sold and delivered 
upon such agreement subsequent to said 
effective date: Provided, That where a 
♦Code Member has entered into an agree¬ 
ment made upon a penalty or a premium 
and penalty basis, this rule shall not be 
considered as affecting any claim that 
the buyer might otherwise have had for 
sub-standard preparation or quality un¬ 
der Section X of these Marketing Rules 
and Regulations. 

Section IX—Resale of Coal Refused in 
Transit or at Destination 

1. Where coal is refused by a consignee 
in transit or at destination, the Code 
Member may sell the same at the best 
obtainable price, provided that in each 
case the Code Member shall file with the 
Statistical Bureau, and the District 
Board for the District in which the coal 
was produced, within ten (10) business 
days from the date of such resale, a 
statement giving the following informa¬ 
tion: 

(a) Name of consignee. 

(b) Address of consignee. 

(c) Original destination of the coal. 

(d) Name of Code Member. 

(e) Originating mine. 

(f) The grade and size of coal shipped. 

(g) Price at which coal sold. 

(h) Reasons for the refusal. 

(i) Facts resulting from the investi¬ 
gation of the complaint. 

(j) Name of ultimate purchaser upon 
resale. 

(k) Address of purchaser upon resale. 

(l) Ultimate destination of the coal. 

Cm) Price received by the seller upon 

resale. 

(n) Amount of commission, if any. 
paid upon the resale. 

Co) A copy of the carrier’s notice of 
refusal or a notice of reconsignment and 
such other pertinent information and 
facts as may be offered in proof of the 
necessity for such resale. 

<P> A signed and verified statement 
that the provisions of the Code and the 
Marketing Rules and Regulations of the 
Coal Commission other than as to price 
have not been violated or evaded. 


2. All Code Members shall on or be¬ 
fore the 20th day of each month furnish 
to the District Board and to the Statis¬ 
tical Bureau of the Coal Commission for 
the District in which the coal originated, 
full reports of all reconsignments made 
during the preceding calendar month, 
and shall authorize the carrier making 
such reconsignments to furnish complete 
information thereon to such Statistical 
Bureau. 

Section X—Substandard Preparation or 
Quality 

1. Where any claim of allowance or 
counterclaim is requested by a buyer for 
any delivery of coal claimed to be sub¬ 
standard in preparation or quality, or 
where it is claimed by the buyer that 
due to an error on the part of the 
shipper the buyer has incurred addi¬ 
tional and extraordinary expense in ac¬ 
cepting the shipment, the Code Mem¬ 
ber or his sales agent with the prior 
approval of the code member, may, 
within a reasonable time after delivery 
of the coal, make settlement and agree 
with the buyer upon an amount reason¬ 
ably to be deducted for such inferior 
coal or on account of such error, and 
may accept payment therefor at less 
than the applicable minimum price: 
Provided, That in each such case the 
Code Member shall within five (5) busi¬ 
ness days after granting such allowance 
file with the District Board and the 
Statistical Bureau of the Coal Commis¬ 
sion a verified statement giving the fol¬ 
lowing information: 

(a) The name and address of the 
consignee and the reason for the re¬ 
quest for the allowance. 

(b) The price at which the coal was 
sold, the tonnage delivered, the name of 
the mine, the Code Member, the date 
of shipment, the grade and size of coal, 
the destination, and the amount of al¬ 
lowance or adjustment made. 

(c) Such other pertinent information 
and facts as may be offered in proof of 
the necessity for such reduction or 
allowance. 

(d) A statement that the adjustment 
has not been made with the purpose 
or intent of evading the price provisions 
of the Act. 

The Code Member shall also file, to¬ 
gether with the statement, a written 
claim duly executed by or on behalf of 
the buyer and verified by affidavit, set¬ 
ting forth the amount claimed by way 
of deduction and the reasons for the 
complaint. 

2. All such adjustments and allow¬ 
ances shall be subject to review by the 
Coal Commission. 

Section XI—Substitutions 

p 

If No substitution may be made, upon 
any spot order ol* contract, of any grade 
or size of coal taking a minimum price 
higher than the price specified in such 
spot order or contract, except upon the 
following conditions: 


(a) The proposed substitution shall 
not be an express or implied condition 
of the order or contract. 

(b) The coal substituted must be coal 
which the Code Member has already 
produced and loaded into transportation 
facilities and which cannot be sold 
promptly by the exercise of the usual 
sales effort, such substitution to be 
limited to a specific tonnage for ship¬ 
ment on a specific order and from a 
specific mine. 

(c) The substitution must be reason¬ 
ably necessary as an emergency measure 
in order to continue operation of the 
mine of the Code Member. 

(d) The substitution shall be accept¬ 
able to the purchaser of the coal and 
shall not be made with the purpose or 
effect of conferring any advantage on 
the purchaser or securing any preference 
or advantage for the Code Member over 
his competitors. 

(e) Such substitution may be made 
only with the approval of a duly desig¬ 
nated representative of the Commission 
and in each instance formal application 
therefor shall be made upon forms pro¬ 
vided by the Commission and permits 
shall be issued prescribing the conditions 
of substitution in each case approved. 

(f) A monthly report of substitution 
permits shall be mailed by Code Mem¬ 
bers to the office of their District Board. 
The Commission may from time to time 
publish the essential facts as to all sub¬ 
stitution permits granted. 

(g) In each case of coal shipped under 
a substitution permit the invoice shall 
specifically show the permit number and 
the size and grade of coal substituted. 

Section XII—Miscellaneous 

General. 1. The minimum prices es- * 
tablished by the Commission shall not 
apply to coal sold and shipped outside 
the domestic market as defined in the 
Act and in these Marketing Rules and 
Regulations. 

2. Maximum prices established by the 
Commission shall not apply to coal sold 
and shipped outside the continental 
United States. 

3. No coal shall be sold or delivered 
or offered for sale at a price below the 
minimum or above the maximum there¬ 
for established by the Commission, and 
the sale or delivery or offer for sale of 
coal at a price below such minimum or 
above such maximum shall constitute a 
violation of the Code; Provided, That 
the provisions of this paragraph shall 
not apply to a lawful and bona fide writ¬ 
ten contract entered into prior to June 
16, 1933, which has been filed with the 
Coal Commission. 

4. If, in converting a net or gross ton 
price, freight rate or freight rate dif¬ 
ferential, the calculation extends to more 
than 3 decimals, and the 4th decimal is 
.0005 or more, it shall be added as .001, 
and if under .0005 it shall be eliminated. 

5. All coal shall be sold and invoiced 
on a price per ton basis, and all coal 
must be sold and invoiced under the size, 
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price classification and other designation 
therefor in the price schedule published 
by the Coal Commission. 

6. Failure to file information required 
by these Marketing Rules and Regula¬ 
tions or the filing of false information, 
wilfully made, will subject the party fail¬ 
ing to file the information required, or 
the party so filing, to the penalties of 
the Act and other penalties imposed by 
law. 

Advertising . 1. No deductions or al¬ 

lowance from invoice prices shall be 
granted by any code member or his sales 
agent to any purchaser for advertising. 

2. Code members (or their agents or 
representatives) either individually or 
collectively, with or without (financial) 
participation by retailers of coal, may 
conduct advertising campaigns seeking to 
increase the use of coal. The amount 
of expenditures incurred by a code mem¬ 
ber, his agent or representative, for 
advertising shall be subject to review by 
the Coal Commission as to the good faith 
of the transaction. 

Screening for buyer's account. 1. 
The screening of mine run or re-screen- 
ing of other grades of coal, sold and 
billed as such, for the buyer’s account 
for the purpose of keeping the resultant 
products separate in the shipment there¬ 
of is prohibited. 

Coal confiscated or lost in transit. 
1. All coal confiscated or lost in transit 
shall be invoiced to the carrier at not 
less than the minimum price established 
for such coal for shipment to the desti¬ 
nation and use to which the coal was 
sold or the established price for sale to 
the carrier at the place of confiscation 
or loss, whichever may be the higher. 

Revision of marketing rules and regu¬ 
lations. 1. These Marketing Rules and 
Regulations are subject to revision and 
amendment by further order of the Coal 
Commission. 

[F. R. Doc. 39-1123: FUed. April 3. 1939; 

11:26 a. m.] 


DEPARTMENT OF AGRICULTURE. 

Agricultural Adjustment Administra¬ 
tion. 

Determination of the Secretary of 
Agriculture, Approved by the Presi¬ 
dent of the United States, With Re¬ 
spect to an Order, as Amended. 
Regulating the Handling of Milk in 
tiie St. Louis, Missouri, Marketing 
Area 

Whereas, the Secretary of Agriculture, 
pursuant to the terms and provisions of 
Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended 
by the Agricultural Market Agree¬ 
ment Act of 1937, having reason to 
believe that the execution of an amend¬ 
ment to a tentatively approved market¬ 
ing agreement, as amended, and the issu¬ 
ance of an amendment to an order, as 
amended, both of which regulate the 
handling of milk in the St. Louis, Mis¬ 
souri, marketing area, would tend to 


effectuate the declared policy of the act. 
gave, on the 9th day of December 1938, 
notice of a public hearing to be held on 
the 14th day of December 1938 in St. 
Louis, Missouri, on a proposed amend¬ 
ment of said tentatively approved mar¬ 
keting agreement, as amended, and of 
said order, as amended, and at said time 
and place conducted a public hearing at 
which all interested parties were afforded 
an opportunity to be heard on the said 
proposed amendment, which public hear¬ 
ing was reopened on the 2d day of Feb¬ 
ruary 1939,' for the purpose of receiving 
additional evidence and for the purpose 
of providing all persons with an oppor¬ 
tunity to present oral arguments for or 
against the amendment of said tenta¬ 
tively approved marketing agreement, as 
amended, and of said order, as amended; 
and 

Whereas, after said hearing and after 
the tentative approval by the Secretary, 
on March 10, 1939, of a marketing agree¬ 
ment, as amended, handlers of more than 
fifty percent of the volume of milk cov¬ 
ered by such proposed order, as amended, 
which is marketed within the St. Louis, 
Missouri, marketing area, refused or 
failed to sign such tentatively approved 
marketing agreement, as amended, relat¬ 
ing to milk; 

Now, therefore, the Secretary of Agri¬ 
culture, pursuant to the authority vested 
in him by said act, hereby determines: 

(1) That the refusal or failure of said 
handlers to sign said tentatively ap¬ 
proved marketing agreement, as amend¬ 
ed, tends to prevent the effectuation of 
the declared policy of the act; 

(2) That the issuance of the proposed 
order, as amended, is the only practical 
means, pursuant to such policy, of ad¬ 
vancing the interests of producers of milk 
which is produced for sale in said area; 
and 

(3) That the issuance of the proposed 
order, as amended, is approved or fa¬ 
vored by over two-thirds of the producers 
who participated in a referendum con¬ 
ducted by the Secretary and who, during 
the month of November 1938, said month 
having been determined by the Secretary 
to be a representative period, were en¬ 
gaged in the production of milk for sale 
in said area. 

In witness whereof, H. A. Wallace, Sec¬ 
retary of Agriculture of the United States, 
has executed this determination in dupli¬ 
cate and has hereunto set his hand and 
caused the official seal of the Depart¬ 
ment of Agriculture to be affixed hereto 
in the city of Washington, District of 
Columbia, this 27th day of March 1939. 

[seal] H. A. Wallace, 

Secretary of Agriculture. 

Approved: 

Franklin D Roosevelt, 

The President of the United States. 

Dated March 28, 1939. 

[F. R. Doc. 39-1112; Filed, April 1, 1939; 

12:42 p. m-J 

1 4 F. R. 476 DI. 


Determination of the Secretary of Ag¬ 
riculture Approved by the President 
of the United States With Respect 
to a Proposed Order Regulating the 
Handling of Milk in the Omaha- 
Council Bluffs, Marketing Area 

Whereas, the Secretary of Agrculture, 
pursuant to the terms and provisions of 
Public Act No. 10, 73d Congress, as 
amended, and as reenacted and amend¬ 
ed by the Agricultural Marketing Agree¬ 
ment Act of 1937, having reason to be¬ 
lieve that the execution of a marketing 
agreement and the issuance of an order 
with respect to the handling of milk in 
the Omaha-Council Bluffs, Marketing 
Area would tend to effectuate the de¬ 
clared policy of said act, gave, on the 
3rd day of December, 1938, notice of a 
hearing to be held on the 15th day of 
December, 1938, at Omaha, Nebraska, 
on a proposed marketing agreement and 
a proposed order, said hearing being 
reopened at Omaha, Nebraska, on the 
2nd day of February. 1939, 1 for the pur¬ 
pose of receiving additional .evidence, 
and at said times and places conducted 
public hearings at which all interested 
parties were afforded an opportunity to 
be heard on the proposed marketing 
agreement and the proposed order; and 
Whereas, after said hearings and after 
the tentative approval of a marketing 
agreement-by the Secretary on the 10th 
day of March, 1939, handlers of more 
than fifty (50) per centum of the volume 
of milk covered by such proposed order, 
which is marketed within the Omaha- 
Council Bluffs, Marketing Area, refused 
or failed to sign such tentatively ap¬ 
proved marketing agreement; 

Now, therefore, the Secretary of Agri¬ 
culture, pursuant to the power and au¬ 
thority vested in him by said act, hereby 
determines: 

(1) That the refusal or failure of said 
handlers to sign said tentatively approved 
marketing agreement tends to prevent 
the effectuation of the declared policy of 
the act; 

(2) That the issuance of the proposed 
order is the only practical means, pur¬ 
suant to such policy, of advancing the 
interest of producers of milk which Is 
marketed in said area; and 

(3) That the issuance of the proposed 
order is approved or favored by over two- 
thirds of the producers who, during the 
month of November, 1938, said month be¬ 
ing determined by the Secretary to be a 
representative period, were engaged in 
the production of milk for sale in said 
area, and who participated in the refer¬ 
endum conducted by the Secretary from 
March 16th to 21st, 1939. 

In witness whereof, H. A. Wallace, Sec¬ 
retary of Agriculture, has executed this 
determination in duplicate, and has here¬ 
unto set his hand and caused the offi¬ 
cial seal of the Department of Agricul¬ 
ture to be affixed hereto, in the city of 
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Washington, District of Columbia, this 
27th day of March. 1939. 

(seal] H. A. Wallace, 

Secretary of Agriculture. 

Approved: 

Franklin D Roosevelt 
President of the United States. 
Date March 28, 1939. 

IF. R. Doc. 39-1117; Filed, April 1, 1939> 
12:43 p. m.) 


Food and Drug Administration. 

In the Matter of Public Hearing for 
Purpose of Receiving Evidence Upon 
Basis of Which Regulation May Be 
Promulgated Fixing and Establishing 
Definition and Standard of Identity 
for Each of the Following Foods: 
Tomato Puree, Tomato Paste, Tomato 
Catsup, Tomato Juice 

REPORT OF PRESIDING OFFICER, SUGGESTED 
FINDINGS OF FACT. CONCLUSIONS AND 
ORDER RELATIVE TO TOMATO PUREE 

General Statement 

1. In pursuance of the authority of 
subsection (e). Section 701 of the Fed¬ 
eral Food, Drug, and Cosmetic Act [Sec. 
701, 52 Stat. 1055; 21 U. S. C. 371 (e) ]. 
the Secretary of Agriculture, on his own 
initiative, published, on December 15, 

1938, which appeared on page 3012 of 
the Federal Register, a notice of a pub¬ 
lic hearing to be held on January 16, 

1939, in Room 3036, Department of Agri¬ 
culture, South Building, Independence 
Avenue, between 12th and 14th Streets, 
SW., Washington. D. C., for the purpose 
of receiving evidence upon the basis of 
which a regulation might be promulgated 
fixing and establishing a reasonable 
definition and standard of identity for 
each of the following foods: tomato 
puree, tomato paste, tomato catsup, 
tomato juice. This notice contained a 
proposal in general terms for a reason¬ 
able definition and standard of identity 
for each of such foods. The notice 
designated John McDill Fox as the pre¬ 
siding officer for the hearing. There¬ 
after, a public hearing was held at the 
time and place therein designated, and 
John McDill Fox served as presiding 
officer. (R., pp. 1. 3; Government’s Ex¬ 
hibit No. 1.) 

2. At said hearing the presiding officer 
announced (R., p. 3) that he would first 
hold a hearing on tomato puree. 

3. In pursuance of that announce¬ 
ment, he did so hold a hearing on 
tomato puree, and continued the hearing 
with reference to the other foods, to 
dates subsequently to be announced. 

4. The hearing on tomato puree was 
concluded and all parties were notified, 
pursuant to the rules of procedure, of 
their opportunity to file proposed find¬ 
ings of fact and argument. 

5. The presiding officer, therefore, 
makes this report. He suggests that the 
Secretary make, on the basis of the sub¬ 
stantial evidence contained in the rec¬ 


ord. the finding of fact herein contained, 
with the conclusion herein suggested, 
and as so found, to order the promulga¬ 
tion of the regulation suggested herein. 

6. The proposal, as appeared in the 
Federal Register, on December 15, 1938, 
concerned itself inter alia with a pro¬ 
posed reasonable definition and stand¬ 
ard of identity for the food product 
commonly known as tomato puree. It 
read as follows: 

Tomato puree is the product obtained 
from one of the following optional to¬ 
mato ingredients: 

(1) Clean, mature red tomatoes which 
are sound, or with imperfections re¬ 
moved by hand trimming; or 

(2) Number (1) above with clean, 
sound tomato trimmings; or 

(3) Number (1) above with clean, 
sound pomace obtained as a byproduct 
in the manufacture of tomato juice; or 

(4) Clean, sound tomato trimmings; 
or 

(5) Clean, sound pomace obtained as 
a byproduct in the manufacture of to¬ 
mato juice; or 

(6) A mixture of numbers (4) and 
(5) above; by crushing and straining 
free from skins, seeds and cores, with 
or without the application of heat; and 
by evaporating to a minimum tomato 

solids content of_percent (to be 

fixed at a point between 8.37 and 10.5 
percent); it may or may not contain the 
optional ingredient added salt; it is 
sealed in a container and processed by 
heat, before or after sealing, to prevent 
spoilage. 

When optional tomato ingredient (2), 
(3), (4), (5) or (6) is used, that fact 
shall be stated on the label (form of 
declaration to be later specified). 

7. Within the time so provided, various 
interested parties filed proposed findings 
of fact based on the evidence adduced at 
the hearing which, if granted, would 
modify the proposal originally printed 
in the Federal Register. These proposed 
findings of fact concerned (1) the name 
of the product; (2) the degree of con¬ 
centration; (3) the method of removing 
imperfections; (4) the meaning of the 
term “red.” 

8. There was controversy with refer¬ 
ence to the degree of concentration, and 
with reference to the necessity of the 
label declaration of optional ingredients. 

9. The testimony described in detail 
what tomato puree was, and what was 
the background of the Department in 
setting previous advisory standards, and 
under the present act. the basis for pre¬ 
senting the proposals for the standards 
under such act. 

Mr. Callaway, a Government witness, 
who is a senior chemist in the Food and 
Drug Administration, United States De¬ 
partment of Agriculture, and Secretary 
of the Foods’ Standards Committee of 
the Food and Drug Administration, tes¬ 
tified substantially as follows: 

After he had qualified himself as an 
expert, with reference to his early train¬ 


ing at Alabama Polytechnic Institute, 
Pasteur Institute, Paris. France, and Co¬ 
lumbia University, he detailed his ex¬ 
perience with the Department. It ap¬ 
pears that he entered the Bureau of 
Chemistry of the Department of Agri¬ 
culture in 1914; and except for a brief 
interruption for war service, has been 
continuously with the Department. 
During such time he had many occasions 
to observe the methods of manufacture 
of tomato puree in various plants operat¬ 
ing in the eastern third of the United 
States, and likewikse had occasion to 
supervise the laboratory chemical exam¬ 
ination of a great many samples of 
tomato puree. 

As secretary of the Food Standards 
Committee of the Food and Drug Ad¬ 
ministration. he plans and directs field 
and laboratory investigations in order to 
develop the methods of manufacturing 
and the composition of various foods 
which are being studied with a view to 
standardization, receiving reports of 
field representatives, both analysts and 
inspectors, which reports he studies and 
correlates in order to facilitate their 
use. He also consults with representa¬ 
tives of the trade and with consumer 
organizations in a further effort to se¬ 
cure information helpful in the con¬ 
sideration of proposals leading to the 
standardization of food. (Transcript, 
pp. 9-12.) 

The origin and history of the “Food 
Standards Committee” was then traced 
by the witness. From his testimony it 
appeared that prior to the passage of 
the Food and Drugs Act of 1906, there 
was no uniformity with respect to defi¬ 
nitions and standards for various food 
products. The Association of Official 
Agricultural Chemists had, however, ap¬ 
pointed a committee whose duty it was 
to formulate standards of purity for 
various food products. The Secretary of 
Agriculture took advantage of the serv¬ 
ices of this committee and was author¬ 
ized by law at various times to do this. 

With the passage of the Food and 
Drugs Act of 1906, the Secretary of Agri¬ 
culture appointed an advisory committee, 
the members of which were selected from 
the Association of Official Agricultural 
Chemists and from the Association of 
State and National Food and Dairy De¬ 
partments and from the Bureau of Chem¬ 
istry. There was assigned to this Com¬ 
mittee the task of promoting the mak¬ 
ing of food standards. This body func¬ 
tioned for a short time and finally ceased 
to exist in the latter part of 1907. 

In 1913, the Association of American 
Dairy, Food and Drug Officials adopted 
a resolution urging the creation of a 
Food Standards Committee to take, in 
a way, the place of the committee which 
had functioned in the past. In response 
to this resolution, the Secretary, in 1913, 
created such a committee. It was called 
a Joint Committee on Food Standards 
and its members were selected three each 
from the Association of Dairy, Food and 
Drug Officials, the Association of Official 
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Agricultural Chemists and the Bureau of 
Chemistry of the United States Depart¬ 
ment of Agriculture. This committee 
functioned in an advisory capacity from 
its creation in 1913 until the passage of 
the Pood, Drug, and Cosmetic Act of 
1938. The new Pood, Drug, and Cosmetic 
Act does not provide for a Pood Stand¬ 
ards Committee, but the valuable serv¬ 
ices rendered by the Pood Standards 
Committee in the past prompted the Sec¬ 
retary of Agriculture to create a new 
Pood Standards Committee. This new 
committee, of which the witness is sec¬ 
retary, is composed of six members, two 
from the Association of Dairy, Pood and 
Drug officials, two from the Association 
of Official Agricultural Chemists, and two 
from the Food and Drug Administration 
of the Department of Agriculture. 

The chief purpose of the Committee is 
to serve in an advisory capacity on food 
standards. This Committee meets at the 
call of the Chief of the Pood and Drug 
Administration and studies factual infor¬ 
mation which had been collected by the 
Pood and Drug Administration. 

In addition, the Committee studies the 
official factory inspection reports which 
have been submitted by representatives 
of the Pood and Drug Administration in 
the course of regular visits having to do 
with the inspection of various plants 
manufacturing food products in various 
parts of the country. 

The Committee also studies the reports 
of chemical analysis of foods made by 
regularly authorized analysts of the Pood 
and Drug Administration. It also con¬ 
fers with trade representatives, repre¬ 
sentatives of consumer organizations and 
trade associations in an attempt to se¬ 
cure all available information which will 
be helpful in the formulation of food 
standards. 

On the basis of all information and 
evidence available, it assists the Pood 
and Drug Administration in the formu¬ 
lation of proposals leading toward the 
standardization of food. 

Proposals to standardize tomato puree 
were made to the Standards Committee 
in 1915. At this time, it was represented 
to the Committee by various members of 
the trade that there was a great deal of 
variation in the methods then used for 
preparing this product, particularly with 
respect to the character of the raw ma¬ 
terials used and the final concentration 
of the product. The Committee did not 
feel that the product as sold at this time 
was of sufficiently definite composition 
for them to undertake its standardiza¬ 
tion under the existing law. 

In 1920. the National Canners Associa¬ 
tion recommended to the Foods Stand¬ 
ards Committee that a definition of 
standards be adopted for the product 
known as tomato puree and suggested 
that the definition should include three 
types of puree. They suggested that these 
three types of puree should be defined as 
being manufactured in the same way but 
with different degrees of concentration. 


The suggestions were that provision be 
made for a so-called light puree with not 
less than 6.3 percent solids and medium 
puree with not less than 8.37 percent 
solids, and a heavy puree with not less 
than 12 percent solid. It was suggested 
that the definition state that these prod¬ 
ucts were obtained by their evaporation 
of screened tomatoes with or without the 
addition of salt. 

The Poods Standards Committee con¬ 
sidered these suggestions and drew up ten¬ 
tative standards which in 1921 were sub¬ 
mitted to the trade for comment. These 
suggested definitions of a light, medium 
and heavy puree as made from whole to¬ 
matoes and other products designated as 
light, medium and heavy puree which 
were made from tomato by-products. 
Their suggestions and comments were re¬ 
ceived from interested members of the 
industry. These comments were consid¬ 
ered by the Foods Standard Committee 
but the Committee deferred action pend¬ 
ing a more complete investigation. 

In 1927, several interested members of 
the industry again requested that defi¬ 
nitions and standards be adopted. The 
request called attention to the unsatis¬ 
factory situation existing in the industry, 
particularly with respect to the use of to¬ 
mato by-products in the manufacture of 
this product and to the lack of any defi¬ 
nite degree of concentration. 

No immediate action was taken by the 
Committee, but it was agreed that 
standardization was desirable, and that 
definitions and standards would be 
formulated when sufficient evidence was 
available. 

At that time, the Committee was 
faced with the situation that the prod¬ 
uct was referred to both as tomato puree 
and as tomato pulp, some part of the 
industry using one designation and some 
the other. 

In 1931, the Pood Standards Commit¬ 
tee formulated a proposed standard 
which recognized both the name, “to¬ 
mato puree” and “tomato pulp.” This 
proposed definition and standard was 
submitted along with other proposals 
on tomato products to the trade for 
comment and was considered along with 
other proposals at a public hearing 
which was held by the Pood Standards 
Committee in April 1932. 

At this hearing, considerable evi¬ 
dence was submitted by interested mem¬ 
bers of the trade and following this 
hearing, the Committee adopted several 
definitions and standards for tomato 
products which included a definition 
and standard for the product known as 
“tomato puree” or “tomato pulp.” This 
advisory definition of the standard read 
as follows: 

Tomato puree, tomato pulp, the prod¬ 
uct resulting from the concentration of 
the screened or strained fleshy, liquid 
portions of ripe tomatoes except those 
portions from skin and core trimmings, 
with or without the addition of salt. 


The product contains not less than 8.37 
percent of tomato solid. 

This was accompanied by an explan¬ 
atory note: 

“Tomato puree” should not be con¬ 
fused with “puree from trimmings,” a 
term used to note a product commonly 
unconcentrated, sometimes added in the 
canning of tomatoes. 

This standard was promulgated a few 
months thereafter by the Secretary of 
Agriculture for the guidance of the in¬ 
dustry and for the guidance of officials 
of the United States Department of 
Agriculture and enforcement of the 
Pood and Drugs Act of 1906. 

The witness testified further that he 
himself had recently conducted a sur¬ 
vey of factory methods as to the food 
commonly known as “tomato puree”. 
That official representatives of the Food 
and Drug Administration visited at least 
sixty-one factories manufacturing to¬ 
mato puree in various parts of the 
United States. They observed the proc¬ 
esses, they consulted with the officials of 
the companies and they secured avail¬ 
able information as to the acceptable 
and usual processes used by the various 
manufacturing companies. That this 
information was incorporated in official 
reports which were part of the files of 
the Pood and Drug Administration. 
The reports have been reviewed by the 
witness, and that the witness prepared 
a written summary of such reports. The 
witness testified that he had the original 
reports with him in the Hearing Room. 
The Presiding Officer required that the 
original reports be produced, be marked 
for identification, and be made available 
for inspection and for the purposes of 
cross examination. This having been 
done, a written summary of such official 
reports was admitted in evidence, which 
appears as Government’s Exhibit No. 2. 
It showed the principal sections produc¬ 
ing tomato puree. These were grouped 
by locality in five separate groups, one 
group showing samples taken in Mary¬ 
land, New Jersey. Connecticut. Penn¬ 
sylvania, Delaware, New York and Vir¬ 
ginia; the second group, in Indiana. 
Ohio, Kentucky and Wisconsin: the 
third, Louisiana, Mississippi, Texas; the 
fourth, Colorado, Utah; the fifth, Cali¬ 
fornia. Of these sixty-one factories, 
two were in Connecticut, ten in New 
York State, five in Delaware, five in 
Maryland, four in Pennsylvania, six in 
New Jersey, eight in Indiana, six in 
Colorado, four in Utah, and eleven in 
California. These factories varied in 
size and in output of puree, from large 
ones, having a national distribution, to 
small ones with a very limited output. 
They covered factories using different 
types of raw material, and employing 
variations in their method for preparing 
tomato puree. 

In the sixty-one factories visited in 
connection with the survey, the follow¬ 
ing processes for puree, with respect to 
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ingredJents, were noted or reported to be 
used by the manufacturers: 42 packing 
tomato puree made from whole tomatoes 
only; seven using whole tomatoes and 
the peels, skins, cores, etc., secured in 
preparing tomatoes for canning; one 
using the residue from the preparation 
of tomato juice entirely; three using the 
residue from preparing tomato juice; 
three using the residue from preparing 
tomato juice mixed with skins, peels and 
cores; seven using skins, peels and cores 
only. Several of the plants made more 
than one type of puree. Twenty-six of 
the Arms visited reported adding salt 
for seasoning to the puree. 

A further investigation on the com¬ 
position of tomato puree was conducted. 
The results of analysis of samples of 
products labelled and sold as tomato 
puree or tomato pulp which were col¬ 
lected and examined by representatives 
of the Food and Drug Administration in 
1934 to August 1938, the object of the 
examination being to ascertain the total 
solids. The method employed was the 
method of the Association of the Official 
Agricultural Chemists. The witness 
testified that by “total solids” is meant 
the non-volatile part of a product, in this 
case, tomato puree, that is. the part of 
the puree which is not driven off by 
heating. By tomato solids is meant that 
part of the total solids derived from the 
tomato exclusive of any added material. 
The ordinary added material is the salt. 
The amount of salt added, as a rule, is 
about a half of one percent, though 
occasionally, it exceeds this amount. 
The advisory standard adopted by the 
Standards Committee some years ago 
based the concentration of tomato puree 
on the “tomato solid” content. Total 
solids are determined by taking a 
weighed portion of the puree and heat¬ 
ing it to drive off volatile material. The 
remaining residue is weighed and the 
percentage calculated. Since the tem¬ 
perature at which the product is heated 
may cause variation in the results, the 
Association of Official Agricultural Chem¬ 
ists has given exact details as to how 
total solids in tomato products shall be 
determined. This method is described 
in the book entitled “Official and Ten¬ 
tative Methods of Analysis of the Asso¬ 
ciation of Official Agricultural Chem¬ 
ists”, fourth edition, 1935, page 499, sec¬ 
tion 16. 

Where it is desired to determine to¬ 
mato solids, it is necessary to make a de¬ 
termination of the added salt and sub¬ 
tract this from the total solids. To do 
this the total amount of chlorine present 
is determined by the method described 
by the Association of Official Agricul¬ 
tural Chemists on page 500, section 22 
of the book just described. This chlorine 
is calculated as sodium chloride. This 
gives the total salt in the sample. If this 
figure for total salt is subtracted from the 
total solids it will give what is commonly 
known as salt-free solid. This is not 
exactly the same thing as tomato solids, 
since a tomato contains small amounts of 


chlorine and when examined by the 
methods described will show a small 
amount of salt. Tomatoes contain 
amounts of salt calculated in this way 
ranging from .03 percent to .10 percent. 

Since tomato puree represents a con¬ 
centration of approximately two to one, 
the amount of salt in tomato puree will 
be approximately twice that in the raw 
tomato. The maximum amount of nat¬ 
ural salt in tomato puree can be esti¬ 
mated as .20 percent. The tomato solids 
are determined by first extracting this 
estimated amount of natural salt from 
the total salt, giving the added salt. This 
subtracted from the total solids, gives the 
tomato solids. 

Dr. Burton J. Howard, who entered the 
service of the Department of Agriculture 
in 1901 as a microscopist and whose serv¬ 
ice has been continuous ever since, testi¬ 
fied in substantial accord with the evi¬ 
dence presented by Mr. Callaway. He, 
however, felt that the present advisory 
standard of 8.37 percent of solids was to 
be preferred although he testified that in 
his opinion a standard of identity would 
be reasonable and fair which would fix 
the point of concentration at any point 
between 8.37 and 10.5 percent. (R. t p. 
96.) Mr. Howard perfected the Howard 
Mould Count technique. 

Mr. Oliver Grosvenor, an interested 
party, who had expressed an opinion in 
favor of retaining the present standard, 
also admitted on cross examination that 
any point of concentration between 8.37 
and 10.5 might be reasonable. (R., p. 
149.) 

From the exhibits introduced, it would 
appear that a greater portion of the 
samples were above the old advisory 
standard. 

Evidence was introduced that a great 
number of people buy tomato puree for 
remanufacture purposes, such as for use 
in soup and spaghetti and some buy their 
tomato puree on a contract basis and 
specifiy the specific gravity. 

From all of the evidence, it would seem 
that tomato puree is a concentrated 
product. From all of the evidence, it 
would seem that in the growing of to¬ 
matoes, there may be a variation in 
tomato solids content; that some toma¬ 
toes with the lower limit (8.37) can be 
made a puree practically without con¬ 
centration. Therefore, it would seem 
that while the evidence is that any to¬ 
mato solid requirement between 8.37 and 
10 percent would be reasonable, it is 
more reasonable to assume that tomato 
solids content should be fixed above a 
point where tomatoes naturally might 
have such a solid content. It would 
seem that there is a definite practice 
among many producers to make tomato 
puree from not only whole tomatoes but 
from tomato remains after a portion of 
the juice has been extracted, and from 
the clean seeds, cores and peels. 

A word has been used with reference 
to this product which seems to attach an 
undue stigma to the product, that is, the 
word “trimmings.” All of the parties 


testifying at the hearing objected to the 
word “trimmings.” Consumers also ob¬ 
ject to the word. The word “byproduct” 
has been suggested. While the word is 
not strictly accurate, because it is used 
to denote part of the tomato, it would 
seem that it is a better word than “trim¬ 
mings.” 

There is evidence in the record to the 
effect that all of these optional ingre¬ 
dients are part of the tomato. Neverthe¬ 
less, from both esthetic and economic rea¬ 
sons, it would seem from the record that 
a consumer should know whether the food 
“puree” or “pulp” is made from whole to¬ 
matoes or is made from byproducts, and 
that honesty and fair dealing in the in¬ 
terest of consumers would require a label 
declaration disclosing such information. 

From all the evidence in the record, it 
would seem that the words “tomato 
puree” and the words “tomato pulp” 
should be used interchangeably. 

Therefore, the Presiding Officer sug¬ 
gests that an order be made and entered 
by the Secretary of Agriculture setting 
forth the detailed findings of fact here¬ 
inafter suggested as part of such order 
and promulgating the regulation herein¬ 
after set forth. 

Findings 

1. Clean. Tomatoes used in the man¬ 
ufacture of tomato puree must be clean. 
(R.. pp. 23, 41.) 

2. Red tomatoes. Tomatoes used in 
the manufacture of tomato puree must 
be red or of a reddish variety of toma¬ 
toes. (R., pp. 23, 41.) 

3. Trimmed for rot. In the prepara¬ 
tion of tomatoes for the manufacture of 
puree, all rot and decayed portions of the 
tomatoes should be cut out and dis¬ 
carded. (R., pp. 23, 41.) 

4. Sound. The tomatoes or parts of 
the tomatoes which go into the manu¬ 
facture of puree must be sound. (R., 
pp. 23. 41.) 

5. Tomato ingredients. Tomato puree 
is manufactured from the following raw- 
material ingredients: (R., p. 23.) 

(1) Whole tomatoes; 

(2) Byproducts of tomatoes, obtained 
in the process of canning tomatoes, con¬ 
sisting of clean, sound tomato flesh and 
liquid; 

(3) Byproducts of tomatoes obtained 
in the manufacture of tomato juice, con¬ 
sisting of a tomato residue of the fleshy 
parts of the tomatoes and tomato 
liquid; 

<4) Tomato puree may be made from 
any one of the above raw-material in¬ 
gredients or any combination thereof. 

6. Manufacturing process . Tomato 
puree is manufactured by crushing and 
straining clean, sound, whole, red toma¬ 
toes, or tomato byproducts obtained in 
the process of preparing canned toma¬ 
toes, or in the process of preparing to¬ 
mato juice. The crushing and straining 
process is carried out in such a manner 
as to remove the seeds, skins, and cores 
of the tomato from the strained ma- 
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terial. The tomato material thus ob¬ 
tained is concentrated to a definite point 
and packed so as to prevent spoilage. 
(R., p. 25.) 

7. Concentrated product. Tomato 
puree is a concentrated product. (R., 
p. 24.) 

8. Advisory standard. Present advis¬ 
ory standard for tomato puree promul¬ 
gated in 1932, fixed the minimum to¬ 
mato-solid content at 8.37 percent. (R., 
p. 17.) 

9. Method for determining concentra¬ 
tion. (1) When total solids are to be 
determined for the purpose of the stand¬ 
ard or for any legal purposes, the 
method to be employed is the method 
set forth by the “Official and Tentative 
Methods of Analysis of the Association 
of Official Agricultural Chemists,” 4th 
Edition. 1935, page 499, Section 16. 
“Total Solids tentative.” (R., pp. 33, 42.) 

(2) When salt-free solids are to be de¬ 
termined, sodium chloride is to be found 
by the method prescribed on page 500 of 
the book referred to in (1) above, under 
Section 22. “Sodium Chloride—Official.” 
The amount of sodium chloride found is 
to be subtracted from the total solids 
found. The difference shall be consid¬ 
ered to be the salt-free solids of the 
product. (R.. pp. 34, 42.) 

10. Seasoning ingredients . Salt is fre¬ 
quently used as a seasoning ingredient 
in tomato puree. (R., p. 25.) 

11. Synonymous terms. The term 
“puree” and the term “pulp” are synony¬ 
mous names for the same food. (R., pp. 
93. 157.) 

12. Variety of tomatoes used. To¬ 
matoes used in the manufacture of to¬ 
mato puree are tomatoes of a red variety. 
(R., pp. 41. 65. 96.) 

13. Minimum degree of concentration. 
Tomato puree is a concentrated tomato 
product which should have a minimum 
tomato-solid content of 9 per cent salt- 
free solids, or a minimum concentration 
of 10 per cent total solids. (R., pp. 39, 
42.) 

14. Ldbeling to indicate use of by¬ 
products. When tomato puree is manu¬ 
factured. in whole or in part, from peels 
and cores obtained as a by-product in the 
manufacture of canned tomatoes, or from 
juice and tomato residue obtained as a 
by-product in the manufacture of to¬ 
mato juice, the source of the raw ma¬ 
terial ingredients used is to appear on 
the label. 

Suggested Conclusion in the Form, of a 
Regulation 

Upon the basis of the foregoing find¬ 
ings of fact, the following reasonable 
definition and standard of identity for 
the food commonly known as tomato 
puree is hereby suggested to be promul¬ 
gated as a regulation: 

Tomato Puree , Tomato Pulp — Iden¬ 
tity; Labeling of Optional Ingredients. 
(a) Tomato Puree, Tomato Pulp, is the 
food prepared from one or any combina¬ 
tion of two or all of the following optional 
ingredients: 


(1) The liquid obtained from mature 
tomatoes of red varieties, with any un¬ 
soundness removed by trimming. 

(2) The liquid obtained from tomato 
byproducts from the canning of tomatoes 
(consisting of clean, sound peelings and 
cores from tomatoes of red varieties, 
with or without the liquid draining 
therefrom during or after peeling and 
coring). 

(3) The liquid obtained from the to¬ 
mato byproduct from the extraction of 
tomato juice. 

Such liquid is obtained by so straining 
such tomato material, with or without 
heating, as to exclude skins, seeds, and 
other coarse or hard substances. It is 
concentrated, and may be seasoned with 
salt. When sealed In a container it is so 
processed by heat, before or after sealing, 
as to prevent spoilage. It contains not 
less than 9 percent, but less than 25 per¬ 
cent, of salt-free tomato solids, as deter¬ 
mined by the following method: 

Determine total solids by the method 
prescribed on page 499 under “Total 
Solids—Tentative”, and sodium chloride 
by the method prescribed on page 500 
under “Sodium Chloride—Official”, of 
“Official and Tentative Methods of Anal¬ 
ysis of the Association of Official Agri¬ 
cultural Chemists”, Fourth Edition, 1933. 
Subtract the percent of sodium chloride 
found from the percent of total solids 
found; the difference shall be considered 
to be the percent of salt-free tomato 
solids. 

(b) When optional ingredient (2) is 
present, in whole or in part, the label 
shall bear the statement “Made From—” 
(or “Made in Part from—”, as the case 
may be) ‘"Tomato Byproducts from Can¬ 
ning Tomatoes”. When optional ingre¬ 
dient (3) is present, in whole or in part, 
the label shall bear the statement 
“Made From—” (or “Made in Part 
from—”, as the case may be) “Tomato 
Byproduct from Extraction of Tomato 
Juice”. If both such ingredients are 
present, such statements may be com¬ 
bined in the statement “Made from—” 
(or “Made in Part from—”, as the case 
may be) “Tomato Byproducts from Can¬ 
ning Tomatoes and from Extraction of 
Tomato Juice”. Wherever the name 
“Tomato Puree” or “Tomato Pulp” ap¬ 
pears on the label so conspicuously as to 
be easily seen under customary condi¬ 
tions of purchase, the statement or 
statements herein specified showing the 
optional ingredients present shall imme¬ 
diately and conspicuously precede or 
follow such name, without intervening 
written, printed, or graphic matter. 

Time Within Which to File Objections 

Within ten days after the receipt of 
the copy of the Federal Register con¬ 
taining this report, any interested person 
who wishes to object to any matter set 
out in the suggested findings of fact, con¬ 
clusion, and order, shall transmit such 
objection in writing to the Hearing 
Clerk. At the same time such inter¬ 
ested persons shall transmit in writing 


to the Hearing Clerk a brief statement 
concerning each of the objections taken 
to the action of the presiding officer 
upon which he wishes to reply, referring 
where relevant to the pages of the tran¬ 
script of evidence. 

Respectfully submitted. 

[seal] John McDill Fox. 

Presiding Officer . 
Date: March 27, 1939. 

fF. R. Doc. 39-1102; Filed, March 31, 1939; 
3:15 p. m.] 


In the Matter of Public Hearing for 
Purpose of Receiving Evidence Upon 
Basis of Which Regulation May Be 
Promulgated Fixing and Establishing 
Definition and Standard of Identity 
for Each of the Following Foods: 
Tomato Puree, Tomato Paste, Tomato 
Catsup. Tomato Juice 

report of presiding officer, suggested 
findings of fact, conclusion and or¬ 
der relative to tomato paste 

General Statement 

1. In pursuance of the authority of 
subsection (e). Section 701 of the Federal 
Food, Drug, and Cosmetic Act [Sec. 701, 
52 Stat. 1055; 21 U. S. C. 371 (e)l, the 
Secretary of Agriculture, on his own initi¬ 
ative, published, on December 15, 1938, 
which appeared on page 3012 of the Fed¬ 
eral Register, a notice of a public hearing 
to be held on January 16, 1939. in Room 
3036, Department of Agriculture, South 
Building, Independence Avenue, between 
12th and 14th Streets, S. W., Washington. 
D. C., for the purpose of receiving evi¬ 
dence upon the basis of which a regula¬ 
tion might be promulgated fixing and es¬ 
tablishing a reasonable definition and 
standard of identity for each of the fol¬ 
lowing foods: tomato puree, tomato paste, 
tomato catsup, tomato juice. This notice 
contained a proposal in general terms for 
a reasonable definition and standard of 
identity for each of such foods. The no¬ 
tice designated John McDill Fox as the 
presiding officer for said hearing. There¬ 
after, a public hearing was held at the 
time and place therein designated, and 
said John McDill Fox served as presid¬ 
ing officer. (Government’s Exhibit 
No. 1.) 

2. At such hearings the presiding offi¬ 
cer announced that he would first hold a 
hearing on tomato puree. 

3. Pursuant to that announcement, he 
did so hold a hearing on tomato puree, 
and continued the hearing with reference 
to the other foods, at dates subsequently 
to be announced. 

4. On January 17. 1939, at 10:12 a. m. 
the hearing on tomato paste was con¬ 
vened and concluded at 9:10 p. m. the 
same day. All interested persons were 
notified, pursuant to the rules of pro¬ 
cedure, of their opportunity to file pro¬ 
posed findings of fact and argument. 

5. The presiding officer, therefore, 
makes this report and suggests that the 
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Secretary make, on the basis of the sub¬ 
stantial evidence contained in the rec¬ 
ord. the findings of fact herein contained, 
the conclusions herein suggested, and as 
so found, to order the promulgation of 
the regulation suggested herein. 

6. The proposal, as it appeared in the 
Federal Register on December 15, 1938, 
concerned itself, inter alia, with a pro¬ 
posed reasonable definition and stand¬ 
ard of identity forme food product com¬ 
monly known as tomato paste. It read 
as follows: 

Tomato paste is the product obtained 
from one of the following optional to¬ 
mato ingredients: 

(1) Clean, mature red tomatoes which 
are sound, or with imperfections re¬ 
moved by hand trimming; or 

(2) Number (1) above with clean, 
sound tomato trimmings; or 

(3) Number (1) above with clean, 
sound pomace obtained as a by-product 
in the manufacture of tomato juice; or 

(4) Clean, sound tomato trimmings; 
or 

(5) Clean, sound pomace obtained as 
a by-product in the manufacture of to¬ 
mato juice; or 

(6) A mixture of numbers (4) and (5) 
above; by crushing and straining free 
from skins, seeds and cores, with or 
without application of heat; and by 
evaporating to a minimum tomato solids 

content of_percent (to be fixed 

at a point between 22 and 26 percent); 
it may or may not contain one or more 
of the optional added ingredients: 

(a) Sweet basil leaves. 

(b) Oil of sweet basil. 

(c) Salt. 

(d) Sodium bicarbonate. 

It is sealed in a container and processed 
by heat, before or after sealing, to pre¬ 
vent spoilage. 

When optional tomato ingredient (2), 
( 3), (4>, or (6) or optional ingredient 
<d), is used, that fact shall be stated on 
the label (form of declaration to be later 
specified). 

7. Within the time so provided, various 
interested persons filed proposed find¬ 
ings of fact, based upon the evidence 
adduced at the hearing, which if granted, 
would modify the proposal originally 
printed in the Federal Register. These 
proposed findings of fact concerned: 

(1) the name of the product. (2) the 
determination of concentration based on 
total solids or free solids, (3) the use 
of the word trimmings, and (4) the neces¬ 
sity of declaring the presence of optional 
added ingredient, sodium bicarbonate. 

8. There was controversy in the evi¬ 
dence with reference to the minimum de¬ 
gree of concentration, with reference to 
the necessity of a label declaration to in¬ 
dicate use of tomato by-products and 
with reference to the necessity of declar- 

No. 64-4 


ing the presence of optional added in¬ 
gredient, sodium bicarbonate on the 
label. 

9. The testimony described in detail 
what tomato paste was, and what was 
the background of the Department in 
setting previous advisory standards, 
and, under the present act, the basis of 
presenting the proposal for the standard 
under such act. 

Mr. Callaway, a Government witness, 
who is a senior chemist in the Food and 
Drug Administration, United States De¬ 
partment of Agriculture, and Secretary 
of the Foods Standards Committee of 
the Food and Drug Administration, testi¬ 
fied substantially as follows: 

After he had qualified himself as an 
expert, with reference to his early train¬ 
ing at Alabama Polytechnic Institute, 
Pasteur Institute. Paris, France, and Co¬ 
lumbia University, he detailed his expe¬ 
rience with the Department. It appears 
that he entered the Bureau of Chemistry 
of the Department of Agriculture in 1914; 
and except for a brief interruption for 
war service, has been continuously with 
the Department. During such time he 
had many occasions to observe the meth¬ 
ods of manufacture of tomato paste in 
various plants operating in the eastern 
third of the United States, and likewise 
had occasion to supervise the laboratory 
chemical examination of a great many 
samples of tomato paste. 

As secretary of the Food Standards 
Committee of the Food and Drug Admin¬ 
istration, he plans and directs field and 
laboratory investigations in order to de¬ 
velop the methods of manufacturing and 
the composition of various foods which 
are being studied with a view to stand¬ 
ardization, receiving reports of field rep¬ 
resentatives, both analysts and inspec¬ 
tors, which reports he studies and corre¬ 
lates in order to facilitate their use. He 
also consults with representatives of the 
trade and with consumer organizations 
in a further effort to secure information 
helpful in the consideration of proposals 
leading to the standardization of food. 

The origin and history of the Food 
Standards Committee was then traced by 
the witness. From his testimony it ap¬ 
peared that prior to the passage of the 
Food and Drugs Act of 1906, there was 
no uniformity with respect to definitions 
and standards for various food products. 
The Association of Official Agricultural 
Chemists had, however, appointed a com¬ 
mittee whose duty it was to formulate 
standards of purity for various food 
products. The Secretary of Agriculture 
took advantage of the services of this 
committee and was authorized by law at 
various times to do this. 

With the passage of the Food and 
Drugs Act of 1906, the Secretary of Ag¬ 
riculture appointed an advisory com¬ 
mittee, the members of which were se¬ 
lected from the Association of Official 
Agricultural Chemists and from the As¬ 
sociation of State and National Food 
and Dairy Departments and from the 


Bureau of Chemistry. There was as¬ 
signed to this committee the task of pro¬ 
moting the making of food standards. 
This body functioned for a short time 
and finally ceased to exist in the latter 
part of 1907. 

In 1913, the Association of American 
Dairy, Food and Drug Officials adopted 
a resolution urging the creation of a 
Food Standards Committee to take, in a 
way, the place of the committee which 
had functioned in the past. In response 
to this resolution, the Secretary, in 1913, 
created such a committee. It was called 
a Joint Committee on Food Standards 
and its members were selected three 
each from the Association of Dairy, Food 
and Drug Officials, the Association of 
Official Agricultural Chemists and the 
Bureau of Chemistry of the United States 
Department of Agriculture. This com¬ 
mittee functioned in an advisory ca¬ 
pacity from its creation in 1913 until 
the passage of the Food, Drug, and Cos¬ 
metic Act of 1938. The new Food, Drug, 
and Cosmetic Act does not provide for 
a Food Standards Committee, but the 
valuable services rendered by the Food 
Standards Committee in the past 
prompted the Secretary of Agriculture 
to create a new Food Standards Com¬ 
mittee. This new committee, of which 
the witness is secretary, is composed of 
six members, two from the Association 
of Dairy, Food and Drug Officials, two 
from the Association of Official Agri¬ 
cultural Chemists, and two from the 
Food and Drug Administration of the 
Department of Agriculture. 

The chief purpose of the committee is 
to serve in an advisory capacity on food 
standards. This committee meets at the 
call of the Chief of the Food and Drug 
Administration and studies factual in¬ 
formation which had been collected by 
the Food and Drug Administration. 

In addition, the committee studies the 
official factory inspection reports which 
have been submitted by representatives 
of the Food and Drug Administration in 
the course of regular visits having to do 
with the inspection of various plants 
manufacturing food products in various 
parts of the country. 

The committee also studies the reports 
of the chemical analysis of foods made 
by regularly authorized analysts of the 
Food and Drug Administration. It also 
confers with trade representatives, rep¬ 
resentatives of consumer organizations 
and trade associations in an attempt to 
secure all available information which 
will be helpful in the formulation of food 
standards. 

On the basis of all information and 
evidence available, it assists the Food and 
Drug Administration in the formulation 
of proposals leading toward the stand¬ 
ardization of food. It would appear that 
the question of a suitable standard for 
tomato paste was under consideration by 
the various food standards committees at 
various times for a number of years com¬ 
mencing about fifteen years ago. Final- 
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ly, in 1932. the advisory standard was 
adopted which read as follows: 

Tomato paste. Salsa di Pomidoro, 
“Salsa,*' the product resulting from the 
concentration of screened or strained 
fleshy and liquid portion of ripe to¬ 
matoes, except those portions from skin 
and core trimming, with or without ad¬ 
dition of salt and with or without addi¬ 
tion of basil, the finished product con¬ 
tains not less than 22 percent of tomato 
solids. (R., p. 13.) 

A recent survey was made for the Pood 
and Drug Administration following the 
plans formulated by the witness and re¬ 
ports of this investigation were submit¬ 
ted and the results summarized. The 
original reports were present in the 
hearing room market for identification 
and made available for examination. In 
the course of the investigation 27 plants 
were visited. Of these 27 factories, 13 
were in California, 2 in Utah, 4 in Indi¬ 
ana, 6 in New York, and 2 in Maryland. 
(R., p. 15.) These factories varied in 
size and output of tomato paste from 
large plants having national distribution 
to small ones having a very limited out¬ 
put and they covered factories using dif¬ 
ferent types of raw material and em¬ 
ploying certain variations in the method 
of preparing tomato paste. The same 
basic process is used. 

A second investigation was made of 
the results of analyses of samples of 
products labeled or sold as tomato paste 
which were collected and examined by 
representatives of the Pood and Drug 
Administration from 1934 to 1938. The 
official reports were present in the hear¬ 
ing room and made available for exami¬ 
nation. and the exhibit, containing the 
analyses together with the summary, ap¬ 
pears as Government's Exhibit No. 4. 
Total number of samples examined dur¬ 
ing this period were 367 and on all the 
samples collected, total solids were de¬ 
termined and on a certain number of 
the samples, chlorine was determined 
and calculated as salt, sodium chloride. 

The method used for the determina¬ 
tion of total solids was that described 
in the book entitled, “Official and Ten¬ 
tative Methods of Analysis of the Associ¬ 
ation of Official Agricultural Chemists”, 
page 499, Section 16. Salt was deter¬ 
mined by the method described in the 
same book, page 500, Section 22. (R., 

p. 22.) The results of the analysis of 
these samples are shown in Govern¬ 
ment's Exhibit No. 2, grouped by locality. 

It would seem from the evidence of 
both the witness Callaway and other wit¬ 
nesses, that this product should be a 
product of heavy concentration. Orig¬ 
inally it was sold principally to Italians 
or people of Italian descent but more 
lately it has attained widespread sale. 
It had always been of comparatively 
heavy concentration. However, competi¬ 
tion in the product as it became more 
generally distributed, tended to a lower 
concentration, resulting in what some 
witnesses termed a degradation in the 
product. (R. t pp. 193 to 200.) 


Flavoring material sometimes is used 
and sometimes is not used. It would 
seem from the evidence (R., pp. 39-40) 
that if flavoring is used, that factor 
should be stated. There is no particular 
necessity, it would appear from the evi¬ 
dence, of going into the question of what 
the flavor is. other than what the manu¬ 
facture might give, since the question of 
the exact nature of the flavor is a very 
complicated one, but a differentiation 
between the flavored and unflavored 
product should appear. (R., p. 139.) 

The witness Callaway (R.. pp. 29-30, 
36-37) testified that the minimum con¬ 
centration, if total solids are used as 
the basis of concentration, should be 26 
percent, or if salt free solids are used, 25 
percent. 

Mr. Burton J. Howard, another Gov¬ 
ernment witness, corroborated the tes¬ 
timony of Mr. Callaway in many respects. 
He, however, described another method 
of production and testified, in his opinion, 
the range of total solids between the 
points of 22 and 26 percent total solids 
would be a reasonable range. He per¬ 
sonally was inclined to the lower figure of 
22 percent, but stated that even if it 
were put up to the figure of 26 percent it 
would still be reasonable. (R., p. 120.) 

The results of analyses as shown by 
the range in solids, given on the first 
page of the tabulation (Government's 
Exhibit No. 4), show that a certain num¬ 
ber of samples actually fell below the 
22 percent solids specified in the advisory 
standard promulgated in 1932. Out of 
the 367 samples analyzed, 16 fell below 
the 22 percent for the advisory standard. 
All the rest, that is 351, exceeded 22 
percent. In this tabulation taking the 
26 percent point as a basis, 254 were 
above 26 percent and 113 below. <R., 
p. 34.) Included in the 113 would be 
those that fell below 22 percent. Of the 
imported samples, that is 49, 44 ran 
above 26 percent. Of the total samples, 
259 came from California, which truth¬ 
fully reflects the fact that the great ma¬ 
jority of the paste now used in the 
United States is manufactured in Cali¬ 
fornia. 

There is widespread belief among con¬ 
sumers of tomato paste, both among 
housewives who purchase it for use in 
the home and for large consumers who 
purchase it for hotels, restaurants, insti¬ 
tutions. that an article made in whole 
or in part from tomato by-products is 
not handled with the same degree of care 
and that it may not have all the desir¬ 
able properties such as flavor, partic¬ 
ularly, and other properties which they 
would expect in an article that was man¬ 
ufactured from whole tomatoes which 
were promptly and efficiently handled 
throughout the entire manufacturing 
process. (R., p. 37.) 

It is often true that the by-product, 
coming from the preparation of tomatoes 
for canning, is not handled with the 
same care that characterizes whole to¬ 
matoes. It is likewise true that such 
by-products can be handled in a clean 


manner. There is likewise a difference 
in price when tomato paste is made from 
by-products and that made of paste 
made from whole tomatoes. 

One of the Government witnesses ex¬ 
pressed an opinion <R., p. 45), that even 
if the amount of by-product added did 
not exceed 5 percent of the finished prod¬ 
uct, nevertheless such fact should be dis¬ 
closed, as it was a significant amount. 
From the preponderance of the evidence, 
it would appear that the presence of so- 
called by-products should be declared. 
Inasmuch as both from reasons of econ¬ 
omy and from the widespread belief of 
consumers with reference to the less de¬ 
sirability of by-products, the evidence 
would seem to support a label declara¬ 
tion. The question is should there be a 
declaration of the presence of by-prod¬ 
ucts or not and to limit the declaration 
to certain percentages of by-products 
would seem to be arbitrary. The matter 
is not a question of degree but whether 
consumers are entitled to know what the 
ingredients really are, of the product they 
are purchasing. 

The use of soda, where it has been 
used as a neutralizing ingredient for acid 
in the tomatoes, should be disclosed, as 
it is in the interest of the consumer to 
know whether or not soda is present in 
the finished product. 

It would seem from the evidence that 
there had been several hearings before 
the Federal Trade Commission in the 
summer of 1938; the first meeting held in 
San Francisco, the second meeting held 
in Washington. The purpose of such 
hearing was to draw up fair trade prac¬ 
tice rules for the tomato paste manufac¬ 
turing industry. There is testimony to 
the effect that at the first meeting in 
San Francisco a standard of 25 percent 
of tomato solids was suggested; that after 
the second meeting held in Washington, 
the Federal Trade Commission approved 
of a standard of 22 percent solids. At 
that time, of course, the advisory stand¬ 
ard promulgated by the Secretary in 1932 
naming 22 percent solids as the stand¬ 
ard, was in effect. The present hearing 
was called to establish a reasonable 
definition and standard of identity under 
the new Federal Food, Drug, and Cos¬ 
metic Act. 

Therefore, the presiding officer sug¬ 
gests that an order be made and entered 
by the Secretary of Agriculture setting 
forth the detailed findings of fact here¬ 
inafter suggested as part of such order, 
and promulgating the regulation here¬ 
inafter set forth. 

Suggested Findings 

1. Clean. Tomatoes used in the man¬ 
ufacture of tomato paste must be clean. 
(R., pp. 16, 17, 28, 119.) 

2. Mature . Tomatoes used in the 
manufacture of tomato paste must be 
mature. <R., p. 157.) 

3. Red. Tomatoes used in the manu¬ 
facture of tomato paste must be red 
tomatoes. (R., pp. 28, 119, 124.) 








FEDERAL REGISTER, Tuesday , April 4, 1939 


1429 


4. Trimmed for rot. In the prepara¬ 
tion of tomatoes for the manufacture 
of paste, all rot and decayed portions of 
the tomatoes must cut out and dis¬ 
carded. (R., PP. 16. 19. 28, 119.) 

5. Sound. The tomatoes or parts of 
the tomatoes which go into the manu¬ 
facture of paste must be sound. (R., 
pp. 16. 19. 28, 119.) 

6. Trimmings. Trimmings in the 
form of portions of the tomatoes which 
are cut away because of imperfections 
are not used in the manufacture of 
paste. (R.. pp. 159. 163.) 

7. Artificial color. Artificial coloring 
is not used in the manufacture of tomato 
paste. (R., p. 200.) 

8. Tomato ingredients. Tomato paste 
is manufactured from the following raw- 
material ingredients <R., pp. 16, 21, 119): 

(1) Whole tomatoes of the red variety 
or whole red tomatoes of the pear-shaped 

variety; 

(2) By-products of tomatoes obtained 
in the process of canning tomatoes, con¬ 
sisting of clean, sound tomato flesh and 
liquid; 

(3) By-products of tomatoes obtained 
in the manufacture of tomato juice, con¬ 
sisting of tomato residue of the fleshy 
parts of the tomato and tomato liquid; 

(4) Tomato paste may be made from 
any one of the above raw-material in¬ 
gredients or any combination thereof. 

9. Manufacturing process. Tomato 
paste is manufactured by crushing and 
straining clean, sound, red whole to¬ 
matoes or tomato by-products obtained 
in the process of preparing canned to¬ 
matoes or in the process of preparing 
tomato juice. The crushing and strain¬ 
ing process is carried out in such a man¬ 
ner as to remove the seeds, skins, and 
cores of the tomato from the strained 
material. The tomato material thus ob¬ 
tained is concentrated to a definite point 
and packed so as to prevent spoilage. 
(R., pp. 16, 21.) 

10. Advisory standard. Under the 
present advisory standard for tomato 
paste, the minimum tomato-solid con¬ 
tent prescribed is 22 percent tomato 
solids. (R., p. 13.) 

11. Method for determining concen¬ 
tration. (1) When total solids are to be 
determined for the purpose of the stand¬ 
ard or for any legal purposes, the method 
to be employed is the method set forth 
by the “Official and Tentative Methods 
of Analysis of the Association of Official 
Agricultural Chemists,” Fourth Edition, 
1935, page 499, Section 16, “Total Solids 
tentative.” <R. f p. 22.) 

(2) When salt-free solids are to be 
determined, sodium chloride is to be 
found by the method prescribed on page 
500 of the book referred to in (1) above, 

under “Section 22 Sodium Chloride_ 

Official.” The amount of sodium chlo¬ 
ride found is to be subtracted from the 
total solids found. The difference shall 
be considered to be the salt-free solids 
of the product. (R. f p. 22.) 


12. Flavoring ingredients. Sweet basil 
leaves, oil of sweet basil, and salt are 
sometimes used in the tomato paste. 
<R., p. 18.) 

13. Flavoring ingredients declared on 
label. The interest of the consumer re¬ 
quires that the presence of flavoring in¬ 
gredients be declared on the label. <R.. 
pp. 39, 40. 123, 140, 144, 146, 149, 151.) 

14. Trimmings a misnomer. The word 
“trimmings,” as used to describe some of 
the ingredients in tomato paste, is a 
misnomer and a misleading term, and 
should be abolished from the standard. 
<R., pp. 43, 44, 70, 142, 143, 146, 147, 149, 
150, 152, 162, 163.) 

15. Minimum degree of concentration. 
Tomato paste should have a minimum 
total-solid content of 26 percent, or a 
minimum salt-free-solid content of 25 
percent. (R., pp. 30-33.) 

16. Labeling to indicate use of by¬ 
products. When tomato paste is manu¬ 
factured, in whole or in part, from peels 
and cores obtained as a by-product in 
the manufacture of canned tomatoes, or 
from juice and tomato residue obtained 
as a by-prcduct in the manufacture of 
tomato juice, honesty and fair dealing 
in the interest of the consumer require 
that the label [declaration] declare the 
source of the raw-material ingredients 
used. (R., pp. 35, 37, 41, 45, 70. 141, 148. 
149, 151, 162, 170.) 

17. Sodium bicarbonate — labeling. 
Sodium bicarbonate as an acid-neutral¬ 
izing agency in the manufacturing of 
tomato paste should be declared upon 
the label of the finished product. <R., 
pp. 38. 11, 123, 140, 144, 149, 152, 153.) 

18. Pear-shaped tomatoes. The Ital¬ 
ian pear-shaped tomato, grown largely in 
California, is frequently used in the man¬ 
ufacture of tomato paste. <R.. pp. 116, 
117.) 

Suggested Conclusion in the Form of a 
Regulation 

Upon the basis of the foregoing sug¬ 
gested findings of fact, the following 
reasonable definition and standard of 
identity for the food commonly known 
as tomato paste is hereby suggested, to 
be promulgated as a regulation; 

Tomato Paste — Identity; Labeling of 
Optional Ingredients . (a) Tomato Paste 
is the food prepared from one or any 
combination of two or all of the follow¬ 
ing optional ingredients: 

(1) The liquid obtained from mature 
tomatoes of red varieties, with any un¬ 
soundness removed by trimming. 

(2) The liquid obtained from tomato 
by-products from the canning of toma¬ 
toes (consisting of clean, sound peelings 
and cores without the liquid draining 
therefrom during or after peeling and 
coring). 

(3) The liquid obtained from the to¬ 
mato by-product from the extraction of 
tomato juice. 

Such liquid is obtained by so straining 
such tomato material, with or without 
heating, as to exclude skins, seeds, and 


other coarse or hard substances. It is 
concentrated, and may be seasoned with 
one or more of the optional ingredients: 

(4) Salt. 

(5) Spice. 

(6) Flavorings. 

It may contain, in such quantity as neu¬ 
tralizes a part of the tomato acids, the 
optional ingredient: 

(7) Baking soda. 

When sealed in a container it is so proc¬ 
essed by heat, before or after sealing, 
as to prevent spoilage. It contains not 
less than 25 percent of salt-free tomato 
solids, as determined by the following 
method. 

Determine total solids by the method 
prescribed on page 499 under “Total 
Solids—Tentative”, and sodium chloride 
by the method prescribed on page 500 
under “Sodium Chloride—Official”, of 
“Official and Tentative Methods of 
Analysis of the Association of Official 
Agricultural Chemists”, Fourth Edition, 
1935. Subtract the percent of sodium 
chloride found from the percent of total 
solids found; the difference shall be con¬ 
sidered to be the percent of salt-free 
tomato solids. 

(b) When optional ingredient (2) is 
present, in whole or in part, the label 
shall bear the statement “Made From—” 
(or “Made in Part From—”, as the case 
may be) “Tomato By-Products From 
Canning Tomatoes". When optional in¬ 
gredient (3) is present, in whole or in 
part, the label shall bear the statement 
“Made From—” (or “Made in Part 
From—”, as the case may be) “Tomato 
By-Products From Extraction of Tomato 
Juice”. If both such ingredients are 
present, such statements may be com¬ 
bined in the statement “Made From—” 
(or “Made in Part From—”, as the case 
may be) “Tomato By-Products From 
Canning Tomatoes and From Extraction 
of Tomato Juice”. When optional in¬ 
gredient (5) or (6) is present, the label 
shall bear the statement or statements 
“Spice Added” or “With Added Spice”, 
“Flavoring Added” or “With Added 
Flavoring”, as the case may be. When 
optional ingredient (7) is present, the 
label shall bear the statement “Baking 
Soda Added”. If two or all of the op¬ 
tional ingredients (5), (6), and (7) are 
present, such statements may be com¬ 
bined, as for example, “Spice, Flav¬ 
oring, and Baking Soda Added”. In 
lieu of the word “Spice” or “Favoring” 
in such statement or statements the 
common or usual name of such spice or 
flavoring may be used. Wherever the 
name “Tomato Paste” appears on the 
label so conspicuously as to be easily 
seen under customary conditions of pur¬ 
chase, the statement or statements here¬ 
in specified showing the optional ingredi¬ 
ents present shall immediately and con¬ 
spicuously precede or follow such name, 
without intervening written, printed, or 
graphic matter. 
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Time Within Which to File Objections 

Within ten days after the receipt of 
the copy of the Federal Register con¬ 
taining this report, any interested per¬ 
son who wishes to object to any matter 
set out in the suggested findings of fact, 
conclusion, and order, shall transmit 
such objection in writing to the Hearing 
Clerk. At the same time each such in¬ 
terested person shall transmit in writing 
to the Hearing Clerk a brief statement 
concerning each of the objections taken 
to the action of the presiding officer 
upon which he wishes to rely, referring 
where relevant to the pages of the tran¬ 
script of evidence. 

Respectfully submitted. 

[seal] John McDill Fox, 

Presiding Officer. 

Date: March 27, 1939. 

[P. R. Doc. 39-1103; Plied. March 31, 1939; 

3.15 p. m. J 


In the Matter of Public Hearing for 
Purpose of Receiving Evidence Upon 
Basis of Which Regulation May Be 
Promulgated Fixing and Establishing 
De f i n ition and Standard of Identity 
for Each of the Following Foods: 
Tomato Puree, Tomato Paste, Tomato 
Catsup, Tomato Juice. 

report of presiding officer, suggested 
findings of fact, conclusions and 
order relative to tomato catsup 

General Statement 

1. In pursuance of the authority of 
subsection (e), Section 701 of the Fed¬ 
eral Food. Drug, and Cosmetic Act [Sec. 
701. 52 Stat. 1055; 21 U. S. C. 371 (e)l, 
the Secretary of Agriculture, on his own 
initiative, published, on December 15, 
1938, which appeared on page 3012 of 
the Federal Register, a notice of a public 
hearing to be held on January 16, 1939, 
in Room 3036, Department of Agricul¬ 
ture, South Building, Independence Ave¬ 
nue, between 12th and 14th Streets, S. W., 
Washington, D. C., for the purpose of 
receiving evidence upon the basis of 
which a regulation might be promulgated 
fixing and establishing a reasonable defi¬ 
nition and standard of identity for each 
of the following foods: tomato puree, 
tomato paste, tomato catsup, tomato 
juice. This said notice contained a pro¬ 
posal, in general terms, for a reasonable 
definition and standard of identity for 
each of such foods. John McDill Fox 
was designated as the presiding officer for 
such hearings. Thereafter, a public hear¬ 
ing was held at the time and place speci¬ 
fied in the notice, and John McDill Fox 
served as presiding officer. (Govern¬ 
ment's Exhibit No. 1.) 

2. At said hearing the presiding officer 
announced that he would first hold a 
hearing on tomato puree. 

3. In pursuance of that announcement, 
he did so hold a hearing on tomato 
puree, and continued the hearing with 
reference to the other foods, at dates 
subsequently to be announced. 


4. On January 19, 1939, at 10 a. m. the 
hearing on tomato catsup was convened 
and concluded at 4:10 p. m. the same 
day. All interested persons were notified, 
pursuant to the rules of procedure, of 
their opportunity to file proposed find¬ 
ings of fact and argument. 

5. The presiding officer, therefore, 
makes this report and suggests that the 
Secretary make, on the basis of the sub¬ 
stantial evidence contained in the record, 
the findings of fact herein contained, the 
conclusions herein suggested, and as so 
found, to order the promulgation of the 
regulation suggested herein. 

6. The proposal, as it appeared in the 
Federal Register on December 15, 1938, 
concerned itself, inter alia, with a pro¬ 
posed reasonable definition and stand¬ 
ard of identity for the food product com¬ 
monly known as tomato catsup. It read 
as follows: 

Catsup (or tomato catsup) is the pro¬ 
duct obtained from clean, mature, red 
tomatoes which are sound (or from which 
imperfections have been removed by 
hand trimming) by crushing and strain¬ 
ing, free from skins, seeds and cores, with 
or without application of heat, by evapo¬ 
rating so as to result in a finished product 
of thick consistency; by seasoning with 
sugar, salt, a vinegar, spice, spice oil and 
other seasoning; by straining to a smooth 
consistency; it is sealed in a container 
and processed by heat, before or after 
sealing, to prevent spoilage. 

7. Within the time so provided, various 
interested persons filed proposed findings 
of fact, based upon the evidence adduced 
at the hearing, which if granted, would 
modify the proposal originally printed 
in the Federal Register. These pro¬ 
posed findings of fact concerned: (1) 
the name of the product, (2) the type of 
food product, (3) the nature of the 
tomato ingredients, (4) the spices and 
other flavorings, (5) the kind of sugar 
used, and (6) the determination of con¬ 
centration. 

8. There was controversy in the evi¬ 
dence with reference to the manner of 
determining concentration; there was 
likewise controversy with reference to 
whether any tomato ingredient save 
whole tomatoes should be used; further 
controversy developed with reference to 
label declarations of optional tomato in¬ 
gredients. There was testimony that 
other sweetening agents than sugar, 
meaning sucrose, should be permitted. 

9. Testimony was given which de¬ 
scribed in detail what tomato catsup was 
and what was the background of the De¬ 
partment in setting previous advisory 
standards, and under the present act, the 
basis of presenting the proposal for the 
standard under such act. 

Mr. Callaway, a Government witness, 
who is a senior chemist in the Food and 
Drug Administration, United States De¬ 
partment of Agriculture, and Secretary 
of the Foods Standards Committee of the 
Food and Drug Administration, testified 
substantially as follows: 


After he had qualified himself as an 
expert, with reference to his early train¬ 
ing at Alabama Polytechnic Institute, 
Pasteur Institute, Paris, France, and Co¬ 
lumbia University, he detailed his ex¬ 
perience with the Department. It ap¬ 
pears that he entered the Bureau of 
Chemistry of the Department of Agri¬ 
culture in 1914; and except for a brief 
interruption for war service, has been 
continuously with the Department. Dur¬ 
ing such time he had many occasions to 
observe the methods of manufacture of 
tomato catsup in various plants operating 
in the eastern third of the United States, 
and likewise had occasion to supervise 
the laboratory chemical examination of a 
great many samples of tomato paste. 

As Secretary of the Food Standards 
Committee of the Food and Drug Ad¬ 
ministration, he plans and directs field 
and laboratory investigations in order 
to develop the methods of manufactur¬ 
ing and the composition of various foods 
which are being studied with a view to 
standardization, receiving reports of field 
representatives, both analysts and in¬ 
spectors, which reports he studies and 
correlates in order to facilitate their use. 
He also consults with representatives of 
the trade and with consumer organiza¬ 
tion in a further effort to secure infor¬ 
mation helpful in the consideration of 
proposals leading to the standardization 
of food. 

The origin and history of the Food 
Standards Committee was then traced 
by the witness. From his testimony it 
appeared that prior to the passage of the 
Food and Drugs Act of 1906, there was 
no uniformity with respect to definitions 
and standards for various food products. 
The Association of Official Agricultural 
Chemists had, however, appointed a 
committee whose duty it was to formu¬ 
late standards of purity for various food 
products. The Secretary of Agriculture 
took advantage of the services of this 
committee and was authorized by law 
at various times to do this. 

With the passage of the Food and 
Drugs Act of 1906, the Secretary of Agri¬ 
culture appointed an advisory committee, 
the members of which were selected 
from the Association of Official Agri¬ 
cultural Chemists and from the Associa¬ 
tion of State and National Food and 
Dairy Departments and from the Bureau 
of Chemistry. There was assigned to 
this Committee the task of promoting 
the making of food standards. This 
body functioned for a short time and 
finally ceased to exist in the latter part 
of 1907. 

In 1913, the Association of American 
Dairy, Food and Drug Officials adopted 
a resolution urging the creation of a 
Food Standards Committee to take, in a 
way, the place of the committee which 
had functioned in the past. In response 
to this resolution, the Secretary, in 1913, 
created such a committee. It was called 
a Joint Committee on Food Standards 
and its members were selected three each 
from the Association of Dairy, Food and 
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Drug Officials, the Association of Official 
Agricultural Chemists and the Bureau 
of Chemistry of the United States De¬ 
partment of Agriculture. This commit¬ 
tee functioned in an advisory capacity 
from its creation in 1913 until the pas¬ 
sage of the Pood. Drug, and Cosmetic 
Act of 1938. The new Pood, Drug, and 
Cosmetic Act does not provide for a 
Food Standards Committee, but the valu¬ 
able services rendered by the Pood Stand¬ 
ards Committee in the past prompted the 
Secretary of Agriculture to create a new 
Food Standards Committee. This new 
committee, of which the witness is secre¬ 
tary. is composed of six members, two 
from the Association of Dairy, Pood and 
Drug Officials, two from the Association 
of Official Agricultural Chemists, and 
two from the Pood and Drug Administra¬ 
tion of the Department of Agriculture. 

The chief purpose of the Committee 
is to serve in an advisory capacity on food 
standards. This committee meets at the 
call of the Chief of the Food and Drug 
Administration and studies factual in¬ 
formation which has been collected by 
the Pood and Drug Administration. 

In addition, the committee studies the 
official factory inspection reports which 
have been submitted by representatives 
of the Food and Drug Administration in 
the course of regular visits having to do 
with the inspection of various plants 
manufacturing food products in various 
parts of the country. 

The committee also studies the reports 
of chemical analysis of foods made by 
regularly authorized analysts of the Food 
and Drug Administration. It also confers 
with trade representatives, representa¬ 
tives of consumer organizations and trade 
associations in an attempt to secure all 
available information which will be help¬ 
ful in the formulation of food standards. 

On the basis of all information and 
evidence available, it assists the Food 
and Drug Administration in the formula¬ 
tion of proposals leading toward the 
standardization of food. It would ap¬ 
pear that the first standard for catsup, as 
promulgated by the Secretary of Agri¬ 
culture on June 26, 1906, read: 

Catchup ( ketchup, and catsup) is a 
clean, sound product made from prop¬ 
erly prepared pulp of clean, sound, fresh, 
ripe tomatoes and spices, with or with¬ 
out sugar and vinegar. (R., p. 16.) 

Except for minor changes in wording, 
there had been no substantial change 
in this original definition and standard 
from the time of its promulgation to the 
time of the present proposal upon which 
this hearing was had. A recent survey 
was made for the Food and Drug Ad¬ 
ministration following plans formulated 
by the witness and reports of this in¬ 
vestigation were submitted and the re¬ 
sults tabulated. The original reports 
were present in the hearing room marked 
for identification and made available for 
examination. The summary of the re¬ 
ports showed that field representatives 
of the Pood and Drug Administration 


visited 52 plants manufacturing tomato 
catsup, located in various parts of the 
United States. These representatives 
secured information about the manufac¬ 
ture of catsup and in most instances 
were actually permitted to witness the 
plants in operation. Some firms visited 
had a nation-wide distribution; some a 
very limited output; and others a pro¬ 
duction intermediate between those two. 
A number of firms made catsup from 
whole tomatoes. Some made catsup, in 
whole or in part, from tomato byprod¬ 
ucts. The procedure that was described 
was not controverted, with the excep¬ 
tion of the evidence given by the witness 
with reference to the concentration. 
Prom the data of the witness it would 
seem that the firms reporting under this 
survey reported a concentration to a 
point between two to one and three to 
one. <R.. p. 21.) 

Cross-examination raised some ques¬ 
tion as to the degree of concentration, 
though there did not appear to be any 
question but that tomato catsup was a 
concentrated product. The witness, 
stated that a specification of solids 
would be practically useless and that it 
would be probably better to try and 
specify the degree of concentration. 
(R., p. 37.) 

The question of sugar was raised 
both on direct examination and on 
cross-examination. The witness testi¬ 
fied that in his use of the word “sugar” 
he meant sucrose. (R., pp. 40-41) but 
that under former advisory standards 
dextrose had been specifically named as 
an alternative ingredient with sugar, 
and that personally, if there was any 
reason to use dextrose or other sugar, he 
could see no objection to it. The ques¬ 
tion of sugar was further gone into by 
Mr. Seulke in cross-examination of the 
witness Callaway, and a suggestion that 
other sweetening agents might be per¬ 
mitted, was made. 

The proposal as prepared in the Fed¬ 
eral Register did not include the use of 
what has been termed by the witnesses, 
“tomato byproducts”. The witnesses 
for the Government testified that such 
products should be permitted if the fin¬ 
ished product were labeled to show their 
presence when used. Consumer testi¬ 
mony likewise supported this contention. 

It would seem, from the state of the 
record, that there is not sufficient sub¬ 
stantial evidence for the defining of 
sugar in one way or another and that, 
therefore, no specific finding should be 
made on this matter. It would likewise 
appear, from the state of the record, 
that there is not satisfactory evidence on 
the manner of determination of concen¬ 
tration and that, therefore, no specific 
finding should be made on this mattei. 

Therefore, the presiding officer sug¬ 
gests that an order be made and entered 
by the Secretary of Agriculture setting 
forth the detailed findings of fact here¬ 
inafter suggested as part of such order, 
and promulgating the regulation herein¬ 
after set forth. 


Suggested Findings 

1. Clean. Tomatoes used should be 
clean. <R. t pp. 21, 67 ) 

2. Mature. Tomatoes used should be 
mature. (R., pp. 21. 84.) 

3. Red. Tomatoes used should be of 
red varieties. <R., pp. 21, 91.) 

4. Rot. All rot and decay should be 
cut out of the tomatoes and thrown 
away. (R.. pp. 21, 70 ) 

5. Imperfections. Imperfections 
should be removed by trimming. (R., 
pp. 21. 70.) 

6. Sound. Tomatoes should be sound. 
(R., pp. 21, 67.) 

7. Tomato ingredients: 

(1) As a source of raw material, whole 
tomatoes of red varieties may be used. 
(R., pp. 20, 67.) 

(2) As a source of raw material, the 
by-products from canned tomatoes of 
red varieties, consisting of clean sound 
peelings, cores, pieces of or small to¬ 
matoes, may be used in whole or in part 
with label declaration to show such use. 
(R., pp. 22, 23, 68. 71.) 

(3) As a source of raw material, the 
by-products from tomato juice, consist¬ 
ing of the portion of red tomatoes re¬ 
maining after a partial extraction of the 
juice, may be used in whole or in part 
with label declaration to show such use. 
kR., pp. 22, 23. 68, 71.) 

(4) The raw materials specified above 
should be crashed and strained, with or 
without the application of heat, so that 
skins, seeds and cores are excluded. (R., 
pp. 21, 70.) 

8. Sugar. Sugar is always added. 
(R., pp. 21. 40.) 

9. Salt. Salt is always added as sea¬ 
soning. (R., pp. 21, 70.) 

10. Vinegar. Vinegar, usually dis¬ 
tilled vinegar, js added. (R., pp. 21. 27.) 

11. Spice. Spices, either in the form 
of whole or ground spice or in the form 
of spice oil are added. (R. t pp. 21, 27, 
68 .) 

12. Onions, garlic. Onions and garlic, 
either or both, are usually added. (R., 

pp. 21, 68.) 

13. Processing. The finished catsup is 
usually sealed in a container processed so 
as to insure its keeping, and such process¬ 
ing may be effected either before or after 
sealing. (R., pp. 57-65; 67-72.) 

Suggested Conclusion in the Form of a 
Regulation 

Upon the basis of the foregoing find¬ 
ings of fact, the following reasonable def¬ 
inition and standard of identity for the 
food commonly known as tomato catsup 
is hereby suggested to be promulgated 
as a regulation: 

“ Catsup , Ketchup, Catchup—Identity; 
Labeling of Optional Ingredients, (a) 
Catsup. Ketchup, Catchup, is the food 
prepared from one or any combination of 
two or all of the following option ingre¬ 
dients: 
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“(1) The liquid obtained from mature 
tomatoes of red varieties, with any un¬ 
soundness removed by trimming. 

41 (2) The liquid obtained from tomato 
by-products from the canning of toma¬ 
toes (consisting of clean, sound peelings 
and cores from tomatoes of red varieties, 
with or without the liquid draining there¬ 
from during or after peeling and coring). 

“(3) The liquid obtained from the to¬ 
mato by-product from the extraction of 
tomato juice. 

Such liquid is obtained by so straining 
such tomato material, with or without 
heating, as to exclude skins, seeds, and 
other coarse or hard substance. It is 
concentrated, and is seasoned with sugar, 
salt, a vinegar or vinegars, spices or fla¬ 
voring or lx>th and onion or garlic or 
both. When sealed in a container it is 
so processed by heat, before or after seal¬ 
ing, as to prevent spoilage. 

44 (b) When optional ingredient (2) is 
present, in whole or in part, the label 
shall bear the statement ‘Made Prom— 4 
(or ‘Made in Part Prom—/ as the case 
may be) ‘Tomato By-Products Prom Can¬ 
ning Tomatoes.* When optional ingre¬ 
dient (3) is present, in whole or in part, 
the label shall bear the statement ‘Made 
Prom—* (or ‘Made in Part Prom—' as 
the case may be) ‘Tomato By-Product 
Prom Extraction of Tomato Juice.* If 
both such ingredients are present, such 
statement may be combined in the state¬ 
ment ‘Made Prom—* (or ‘Made in Part 
From—,* as the case may be) ‘Tomato By- 
Product Prom Canning Tomatoes and 
Prom Extraction of Tomato Juice.’ 
Wherever the name ‘Catsup.* ‘Ketchup,* 
or ‘Catshup’ appears on the label so con¬ 
spicuously as to be easily seen under cus¬ 
tomary conditions of purchase, the state¬ 
ment or statements herein specified 
showing the optional ingredients present 
shall immediately and conspicuously pre¬ 
cede or follow such name, without inter¬ 
vening written, printed or graphic mat¬ 
ter.” 

Time Within Which to File Objections 

Within ten days after the receipt of 
the copy of the Federal Register con¬ 
taining this report, any interested per¬ 
son who wishes to object to any matter 
set out in the suggested findings of fact, 
conclusion and order, shall transmit such 
objection in writing to the Hearing 
Clerk. At the same time each such inter¬ 
ested person shall transmit in writing to 
the Hearing Clerk a brief statement con¬ 
cerning each of the objections taken to 
the action of the presiding officer upon 
which he wishes to rely, referring where 
relevant to the pages of the transcript of 
evidence. 

Respectfully submitted. 

[seal] John McDill Fox, 

Presiding Officer. 

March 27, 1939. 

IP. R. Doc. 39-1115; Filed. April 1. 1939; 

12:44 p. m.J 


DEPARTMENT OF LABOR, 

Wage and Hour Division. 

In the Matter of Applications of 
Northeastern Lumber Manufacturers 
Association and Sundry Other Parties 
for Exemption of Lumber Industry 
From Maximum Hours Provision of 
Pair Labor Standards Act of 1938 

notice of hearing 

Whereas, the Northeastern Lumber 
Manufacturers Association, the Timber 
Producers Association of Minnesota, the 
American Pulpwood Association and the 
Wood-Turners Service Bureau applied, 
pursuant to Section 526.4 of the Regula¬ 
tions Applicable to Industries of a Sea¬ 
sonal Nature, 1 for exemption of the lum¬ 
ber industry in the geographical areas 
where their member companies operate, 
from the maximum hours provision of 
the Pair Labor Standards Act of 1938 
as an industry of a seasonal nature 
pursuant to Section 7 (b) (3) of the 
Act, and 

Whereas, a public hearing on the ap¬ 
plications was held in Washington, D. C., 
on January 16, 1939, before Presiding 
Officer Harold Stein, a duly authorized 
representative of the Administrator of 
the Wage and Hour Division of the De¬ 
partment of Labor, and 
Whereas, the said Presiding Officer 
determined on February 25, 1939, that 
the applications should be denied upon 
the basis of the record made at the hear¬ 
ing, and 

Whereas, petitions have been filed by 
the applicants pursuant to Section 526.7 
of the said Regulations for review of the 
determination of February 25, 1939, and 
Whereas, upon due examination and 
consideration of the applications for ex¬ 
emption, the record of the proceedings, 
the findings of the Presiding Officer and 
the petitions for review, it has been 
found desirable to set a hearing pur¬ 
suant to Section 526.5 of the Regula¬ 
tions for the purpose of taking evidence 
on the questions raised by the applica¬ 
tions for exemption, in lieu of reviewing 
the determination under the provisions 
of Section 526.7 of the Regulations. 

Now, therefore, notice is hereby given 
of a public hearing to be held before 
Administrator Elmer P. Andrews in 
Room, 3229, Department of Labor 
Building, Washington, D. C., beginning 
at 10:00 A. M. on April 17, 1939, to 
take testimony for the purpose of 
determining: 

(1) Whether the northern section of 
the lumber industry, as defined herein, 
Is an industry of a seasonal nature 
within the meaning of Section 7 (b) (3) 
of the Pair Labor Standards Act of 1938, 
and Part 526 of the Regulations issued 
thereunder. 


1 3 F. R. 2534 DI. 


(2) Whether the cutting, peeling 
hauling, driving and auxiliary opera¬ 
tions involved in the production of sap 
peeled pulpwood are of a seasonal nature 
within the meaning of Section 7 (b) *3) 
of the Act and Part 526 of the Regu¬ 
lations. and whether such operations 
can be classified as an industry or a 
separate branch of an industry within 
the meaning of Sections 7 (b) (3) and 
3 (h) of the Act and Part 526 of the 
Regulations. 

(3) Whether there are any other divi¬ 
sions of the northern section of the lum¬ 
ber industry which are of a seasonal 
nature and can be classified as industries 
or separate branches of an industry 
within the meaning of Sections 7 (b) (3) 
and 3 (h) of the Act and Part 526 of the 
Regulations. 

The “northern section of the lumber 
industry,” as used in this notice, means 
the operations of logging and sawmilling, 
together with auxiliary operations, which 
are conducted in the States of Maine, 
Michigan, Minnesota, New Hampshire, 
New York, Pennsylvania, Vermont and 
Wisconsin. In the case of sap peeled 
pulpwood production, the geographical 
area to be considered at the hearing will 
include, in addition to these States, Ken¬ 
tucky, Maryland, North Carolina, Ohio, 
Tennessee, Virginia and Washington. 

In order to avoid unnecessary duplica¬ 
tion of testimony, the transcript of the 
record of the hearing held on January 
16, 1939, before the Presiding Officer, will 
be incorporated in the record of the hear¬ 
ing before the Administrator. Copies of 
the transcript may be obtained at pre¬ 
scribed rates from the official reporters, 
Ward and Paul, 1706 L Street NW., 
Washington, D. C. 

Any person interested in supporting or 
opposing the applications may appear on 
his own behalf or on behalf of any other 
person, provided that he shall file with 
the Administrator at his office in Wash¬ 
ington, D. C.. prior to April 14, 1939, a 
Notice of Intention to Appear which 
shall contain the following information: 

(1) The name and address of the per¬ 
son appearing. 

(2) If he is appearing in a representa¬ 
tive capacity, the name and address of 
the person or persons whom he is 
representing. 

(3) Whether he is appearing in sup¬ 
port of or in opposition to the applica¬ 
tions for exception. 

(4) The approximate length of time 
which his presentation will consume. 

“Person,” as used in this notice, means 
individual, partnership, firm, association, 
corporation, trust or labor organization. 

Signed at Washington, D. C., this 31st 
day of March, 1939. 

Elmer F. Andrews. 

Administrator. 

[F. R. Doc. 39-1133; Filed. AprU 3, 1939; 

12:30 p. m.] 
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CIVIL AERONAUTICS AUTHORITY. 

|Docket No. 2-401 (E)-2J 
In the Matter of the Application of 
Continental Air Lines, Inc. 
[Docket No. 150[ 

In the Matter of the Application of 
Bp.aniff Airways, Inc. 

for certificates of public convenience 

and NECESSITY UNDER SECTION 401 (E) 
(2) OF THE CIVIL AERONAUTICS ACT OF 

1938 

Order 

At a session of the Civil Aeronautics 
Authority held at its office in Washing¬ 
ton, D. C. on the 24th day of March 1939. 

Under consideration of the motion of 
Continental Air Lines, Inc., for leave 
under the Rules of Practice to file a reply 
brief to the brief filed by Braniff Airways, 
Inc., and of the request of Braniff Air¬ 
ways, Inc., for oral argument: 

It is ordered. That Continental Air 
Lines, Inc., be and it is hereby given leave 
to file a reply brief on or before April 3, 
1939, and that the above-entitled pro¬ 
ceeding be set for oral argument before 
the Authority at its offices in Washing¬ 
ton, D. C., at 10 o'clock, (Eastern Stand¬ 
ard Time). April 5, 1939. 

By the Authority. 

[seal] Paul J. Frizzell, 

Secretary. 

|F. R. Doc. 39-1131; Piled, April 3. 1939; 
12:22 p. m l 


[Docket No. 17-401 (E)—1] 

In the Matter of the Application of 
Transcontinental & Western Air, 

Inc. 

FOR A CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY UNDER SECTION 401 (E) 

(1) OF THE CIVIL AERONAUTICS ACT OF 
1938 

Order 

At a session of the Civil Aeronautics 
Authority held at its office in Washing¬ 
ton, D. C. on the 24th day of March 

1939. 

The date of oral argument in the 
above-entitled proceeding now assigned 
before the Authority on April 12, 1939, 
is hereby changed to April 6, 1939, at 
10 o’clock a. m. (Eastern Standard 
Time), at the office of the Civil Aero¬ 
nautics Authority in Washington, D. C. 
By the Authority. 

[seal] Paul J. Frizzell, 

Secretary. 

IP. R. Doc. 39-1132; Filed, AprU 3, 1939; 
12:22 p. m.] 


federal trade commission. 

United States of America — Before 
F ederal Trade Commission 
[Docket No. 3749|^- 

In the Matter of Lambert Pharmacal 
Company 
complaint 

The Federal Trade Commission, having 
reason to believe that the party respond¬ 
ent, named in the caption hereof and 


hereinafter more particularly designated 
and described, since June 19, 1936, has 
violated and is now violating the pro¬ 
visions of Section 2 of the Clayton Act 
as amended by the Robinson-Patman 
Act, approved June 19. 1936 <U. S. C., 
Title 15, Sec. 13). hereby issues its com¬ 
plaint, stating its charges with respect 
thereto as follows: 

Paragraph I. Respondent, Lambert 
Pharmacal Company, is a corporation 
organized and existing under the laws of 
the State of Delaware, with its principal 
office and place of business located at 
2101 Locust Street. St. Louis, Missouri. 
Respondent corporation is now, and has 
been since June 19, 1936, engaged in the 
business of manufacturing, offering for 
sale, selling and distributing “Listerine", 
an antiseptic mouthwash, and other 
allied products. Respondent sells and 
distributes said products in commerce be¬ 
tween and among the various states of 
the United States and in the District 
of Columbia and as a result of said sales 
causes said products to be shipped and 
transported from the place of origin of 
the shipment to the purchasers thereof 
who are located in the various states of 
the United States and in the District of 
Columbia, other than the state of origin 
of the shipment. There is and has been, 
at all times mentioned, a continuous cur¬ 
rent of trade and commerce in the said 
products across state lines between re¬ 
spondent's factory and the purchasers of 
said products. Said products are sold 
and distributed for resale within the vari¬ 
ous states of the United States and the 
District of Columbia. 

Par. 2. In the course and conduct of 
its business, as aforesaid, respondent is 
now, and during the time herein men¬ 
tioned has been, in substantial compe¬ 
tition with other corporations, and with 
individuals, partnerships and firms en¬ 
gaged in the business of manufacturing, 
selling and distributing antiseptic 
mouthwash and other allied products in 
commerce. 

Par. 3. In the course and conduct of 
its business, as described in Paragraph 
One hereof, respondent since June 19, 
1936, has been and now is allowing cer¬ 
tain percentage rebates to certain of its 
customers who are selected by the re¬ 
spondent, hereinafter designated as 
favored customers, in addition to regular 
trade discounts generally allowed to all 
of the respondent’s customers. Such 
favored customers, to whom the re¬ 
spondent allows such percentage rebates, 
furnish the respondent with certain ad¬ 
vertising, selling or warehousing facili¬ 
ties and place with the respondent a cer¬ 
tain minimum order for its said prod¬ 
ucts. Such percentage rebates are paid 
to said favored customers on their pre¬ 
vious month's purchases in consideration 
for such services. The respondent pays 
these percentage rebates to its favored 
customers without making such pay¬ 
ments available on proportionately equal 
terms to all other customers competing 
with such favored customers in the dis¬ 
tribution of respondent’s said products. 


Said percentage rebates are allowed by 
the respondent to its favored customers 
as follows: 

(a) The respondent pays to a certain 
group of the aforesaid customers, whole¬ 
salers, handling the respondent’s prod¬ 
ucts, in consideration of certain ware¬ 
housing and selling facilities furnished 
by such wholesaler, a 10% rebate on 
each month’s purchases, such rebate 
being paid in the form of a check by the 
respondent during the month subsequent 
to that in which such purchases are 
made; 

(b) The respondent pays to another 
group of such aforesaid customers, whole¬ 
salers, a 5% rebate on each month’s pur¬ 
chases paid during the subsequent month. 
In consideration of such rebate said 
wholesaler is to furnish warehouse facili¬ 
ties for the respondent's products; 

(c) The respondent pays to certain of 
such aforesaid customers, retailers, a 
10% rebate on each month’s purchases, 
payable during the subsequent month, in 
consideration of which the purchasers 
agree to furnish the respondent with cer¬ 
tain advertising facilities and sales serv¬ 
ices for the respondent’s products; 

<d) The respondent pays to certain 
other of such aforesaid customers, re¬ 
tailers, a rebate of 5% of each month's 
purchases payable during the subsequent 
month, in consideration of certain adver¬ 
tising facilities to be furnished by such 
retailer for the respondent’s products. 

In order to be eligible for such rebates 
paid by the respondent, its said favored 
wholesale customers must place orders of 
a minimum of $50 for the respondent’s 
products, to be made in one shipment. 

In order to be eligible for such rebates, 
respondent’s said favored retail cus¬ 
tomers must place orders of a minimum 
of $36 for the respondent’s products, to 
be made in one shipment. 

Par. 4. The above-described acts and 
practices of respondent are in violation of 
sub-section (d) of Section 2 of the Clay¬ 
ton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936 
(U. S. C. Title 15, Section 13). 

Wherefore, the premises considered, 
the Federal Trade Commission, on this 
29th day of March, A. D. 1939. issues its 
complaint against said respondent. 

NOTICE 

Notice is hereby given you, Lambert 
Pharmacal Company, respondent herein, 
that the 5th day of May, A. D. 1939. at 
2 o’clock in the afternoon, is hereby fixed 
as the time, and the offices of the Federal 
Trade Commission in the City of Wash¬ 
ington, D. C., as the place, when and 
where a hearing will be had on the 
charges set forth in this complaint, at 
which time and place you will have the 
right, under said Act, to appear and 
show cause why an order should not be 
entered by said Commission requiring you 
to cease and desist from the violations 
of the law charged in the complaint. 

You are notified and required, on or 
before the twentieth day after service 
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upon you of this complaint, to file with 
the Commission an answer to the com¬ 
plaint. If answer is filed and if your 
appearance at the place and on the date 
above stated be not required, due notice 
to that effect will be given you. The 
Rules of Practice adopted by the Com¬ 
mission with respect to answers or fail¬ 
ure to appear or answer (Rule VII) pro¬ 
vide as follows: 

In case of desire to contest the pro¬ 
ceeding the respondent shall, within 
twenty (20) days from the service of the 
complaint, file with the Commission an 
answer to the complaint. Such answer 
shall contain a concise statement of the 
facts which constitute the ground of de¬ 
fense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts 
alleged in the complaint, unless respond¬ 
ent is without knowledge, in which case 
respondent shall so state. 

# * * * * 

Failure of the respondent to file an¬ 
swer within the time above provided and 
failure to appear at the time and place 
fixed for hearing shall be deemed to 
authorize the Commission, without fur¬ 
ther notice to respondent, to proceed in 
regular course on the charges set forth 
In the complaint. 

If respondent desires to waive hearing 
on the allegations of fact set forth in 
the complaint and not to contest the 
facts, the answer may consist of a state¬ 
ment that respondent admits all the 
material allegations of fact charged in 
the complaint to be true. Respondent 
by such answer shall be deemed to have 
waived a hearing on the allegations of 
fact set forth in said complaint and to 
have authorized the Commission, with¬ 
out further evidence, or other interven¬ 
ing procedure, to find such facts to be 
true, and if in the judgment of the 
Commission such facts admitted consti¬ 
tute a violation of law or laws as 
charged in the complaint, to make and 
serve f findings as to the facts and an 
order to cease and desist from such vio¬ 
lations. Upon application in writing 
made contemporaneously with the filing 
of such answer, the respondent, in the 
discretion of the Commission, may be 
heard on brief, in oral argument, or 
both, solely on the question as to wheth¬ 
er the facts so admitted constitute the 
violation or violations of law charged in 
the complaint. 

In witness whereof, the Federal Trade 
Commission has caused this, its com¬ 
plaint, to be signed by its secretary, and 
its official seal to be hereto affixed at 
Washington, D. C., this 29th day of 
March, A. D. 1939. 

By the Commission. 

[seal] Otis B. Johnson, 

- Secretary . 

[F. R. Doc. 39-1118; Filed, April 3, 1939; 

9:16 a. m.J 


RURAL ELECTRIFICATION ADMINIS¬ 
TRATION. 

[Administrative Order No. 3301 

Amendment of Prior Allocations of 
Funds for Loans 

March 30, 1939. 

I hereby amend Administrative Order 
No. 103, dated May 27. 1937 by trans¬ 
ferring the allocation of $60,000 therein 
made for New Mexico 4G Eddy to New 
Mexico 7004C1 Eddy. 

I hereby amend Administrative Order 
No. 128, dated August 24, 1937, by trans¬ 
ferring the allocation of $65,000 therein 
made for New Mexico 8004GB Eddy to 
New Mexico 8004D1 Eddy. 

I hereby amend Administrative Order 
No. 279, dated August 18, 1938, by trans¬ 
ferring the allocation of $150,000 therein 
made for Iowa R9046A1 Pottawattamie 
to Iowa R9026B1 Shelby. 

I hereby amend Administrative Order 
No. 313, dated December 12, 1938, by 
rescinding the allocation of $8,000 therein 
made for Texas R9074W1 Baylor. 

John M. Carmody, 
Administrator. 

[F. R. Doc. 39-1107; Filed, April 1, 1939; 

10:31 a. m.| 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
offices in the City of Washington, D. C., 
on the 31st day of March, A. D. 1939. 

[File No. 1-1810] 

In the Matter of Proceeding Under 
Section 19 (a) (2) of the Securities 
Exchange Act of 1934, as Amended, 
to Determine Whether the Regis¬ 
tration of Associated Gas and Elec¬ 
tric Company Common Stock. $1 Par 
Value, and Class A Stock, $1 Par 
Value Should be Suspended or With¬ 
drawn 

ORDER AMENDING ORDER FOR HEARING 

It is ordered. That the Order desig¬ 
nated “Order for Hearing" authorized 
and issued 1 in the above entitled cause 
by the Commission on the twelfth day 
of January, 1939, be, and the same is, 
hereby amended by striking the fourth 
paragraph of Section n and substituting 
therefor the following paragraph: 

The failure to state in response to 
Item 34 required information relating 
to revaluations in Plant, Property and 
Equipment, or in Intangible Assets, 
which revaluations in the aggregate in 


l 4 P. R, 384 DI. 


respect of the consolidated balance sheet 
of the registrant and its subsidiaries as 
of December 31, 1934, were in excess of 
$100,000,000, and the failure to state 
required information relative to revalua¬ 
tions of investments in respect of the 
balance sheet of the registrant. 

It is further ordered that said Order 
designated “Order of or Hearing" be, and 
the same is, hereby amended by adding 
the following paragraph under Sections 
•H-A, HI-A, IV-A and V-A: 

The failure to reflect the extent of de¬ 
preciation in stating the amount of in¬ 
vestments appearing in the corporate 
balance sheet of the registrant. 

It is further ordered , That said Order 
designated “Order for Hearing" be, and 
the same is, hereby amended by striking 
paragraphs designated H—D-2; H—G-2; 
III—D-2; HI—0-2; IV—D-2; IV—F-2 
and substituting therefor the following 
paragraph bearing the same respective 
designations: 

Charges of debt discount and expense 
to Capital Surplus which should have 
been charged either to income account 
under a periodic amortization plan or, 
upon retirement of bonds, to income ac¬ 
count or Corporate (Earned) Surplus, as 
appropriate. 

It Is further ordered that a copy of 
this Order be served upon registrant at 
least eight days prior to the time this 
Order is made the subject of inquiry in 
the hearing scheduled to be convened be¬ 
fore the Trial Examiner, William W. 
Swift, Esquire, in this proceeding. 

By the Commission. 

[seal! Francis-P. Brassor, 

Secretary. 

March 31, 1939. 

[F. R. Doc. 39-1122; Filed, April 3. 1939; 

11:17 a. m.J 


United States of America — Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 3rd day of April, A. D. 1939. 

[File No. 58-101 

In the Matter of Pennsylvania 
Investing Corporation 

NOTICE OF AND ORDER FOR HEARING 

An application pursuant to section 12 
(f) and Rule U-12F-1 thereunder of the 
Public Utility Holding Company Act of 
1935, having been duly filed with this 
Commission by the above-named party; 

It is ordered , That a hearing on such 
matter be held on April 18. 1939, at 10:00 
o’clock in the forenoon of that day, at the 
Securities and Exchange Building, 1778 
Pennsylvania Avenue NW., Washington, 
D. C. On such day the hearing-room 
clerk in room 1102 will advise as to the 
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room where such hearing will be held. 
At such hearing, if in respect of any 
declaration, cause shall be shown why 
such declaration shall become effective. 

It is further ordered. That Willis E. 
Monty or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designated 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 18 (c) of 
said Act and to a trial examiner under 
the Commission's Rules of Practice to 
continue or postpone said hearing from 
time to time. 

Notice of such hearing is hereby given 
to such declarant or applicant and to 
any other person whose participation in 
such proceeding may be in the public 
interest or for the protection of investors 
or consumers. It is requested that any 
person desiring to be heard or to be ad¬ 
mitted as a party to such proceeding 
shall file a notice to that effect with the 
Commission on or before April 13, 1939. 

The matter concerned herewith is in 
regard to an application pursuant to 
Rule U-12F-1 filed by Pennsylvania In¬ 
vesting Corporation, a direct subsidiary 
of Central U. S. Utilities Company and 
an indirect subsidiary of Associated 
Electric Company, for approval of the 
sale by it to Kentucky-Tennessee Light 
and Power Company, an associated com¬ 
pany, of $212,500 principal amount of 
the latter company’s First and Refund¬ 
ing Bonds, 5 percent series, due 1954; 
to be purchased by said associated com¬ 
pany for retirement, out of funds de¬ 
rived from the sale of certain of its 
physical assets. The purchase price for 
said securities is $180,000, alleged to be 
the average cost thereof to applicant; 
and the proceeds of such sale are to be 
applied, it is stated, to the applicant’s in¬ 
debtedness on its 6 percent convertible 
obligation due March 1, 1963 to Associ¬ 
ated Electric Company in an amount not 
less than $179,000. 

By the Commission. 

[seal] Francis P. Brassor, 

Secretary . 

[P. R. Doc. 39-1121: Piled. AprU 3, 1939; 

11:17 a. in.J 
No. 64-5 


UNITED STATES CIVIL SERVICE 

COMMISSION. 

Condition of the Apportionment at 

Close of Business Friday, March 31, 

1939 

Important . Although the apportioned 
classified civil service is by law located 
only in Washington, D. C.. it neverthe¬ 
less includes only about half of the Fed¬ 
eral Civilian positions in the District of 
Columbia. Positions in local post offices, 
customs districts, and other field services 
outside of the District of Columbia which 
are subject to the Civil Service Act are 
filled almost wholly by persons who are 
local residents of the general community 
in which the vacancies exist. It should 
be noted and understood that so long as 
a person occupies, by original appoint¬ 
ment, a position in the apportioned 
service, the charge for his appointment 
continues to run against his State of 
original residence. Certifications of eli- 
gibles are first made from States which 
are in arrears. 


State 

Number of 
positions 
to which 
entitled 

Number 
of posi¬ 
tions 
occupied 

IN ARREARS 


1. Puerto Rico__ 

592 

41 

2. Hawaii... 

141 

15 

3. California. 

2,177 

767 

4. Alaska. 

23 

9 

5. Texas.. 

2,233 

905 

6. Louisiana.. 

806 

379 

7. Michigan..—. 

1,857 

886 

8. Arizona... 

167 

87 

0. New Jersey. 

1,550 

826 

10. South Carolina. 

667 

390 

11. Ohio. 

12. Oklahoma. 

2,549 

919 

771 

1,538 

666 

476 

13. Mississippi. 

14. Alabama_ — . 

1,015 

711 

629 

449 

104 

15. Arkansas.. 

16. New Mexico. 

162 

17. Georgia. 

1,115 

751 

18. Kentucky. 

1,003 

685 

19. North Carolina. 

1,216 

835 

20. Tennessee. 

1,003 

766 

21. Wisconsin.. 

1,127 

866 

22. Illinois. 

2.926 

2,255 

23. Connecticut.. 

016 

484 

24. Delaware.... 

91 

77 

25. Oregon___ 

366 

324 

26. Indiana .. 

1,242 

563 

1,103 

526 

27. Florida_ 

28. Nevada... .. 

35 

33 

29. Now York__ 

4,827 

4,562 

30. Pennsylvania .. . 

3,693 

3,520 

31. Idaho_ _ 

171 

163 

658 

32. West Virginia. 

663 

33. Maine.. 

306 

304 



Number of 

Number 

State 

positions 

of posi¬ 


to which 

tions 


entitled 

occupiod 


QUOTA FILLED 


34. Wyoming. 

86 

86 


State 

Number 
of posi¬ 
tions to 
which 
entitled 

Num¬ 
ber of 
posi¬ 
tions 
occu¬ 
pied 

Net gain 
or loss 
since 
July l, 
1938 


IN EXCESS 


35. Utah.. 

195 

196 

+11 

36. New Hampshire. 

178 

179 

+7 

37. Massachusetts. 

1.629 

1,641 

+12 

38. Missouri.. 

1.392 

1,425 

-39 

39. Washington-. 

599 

617 

+45 

10. Colorado_ 

397 

409 

+ 14 

41. Montana. 

206 

215 

-18 

42. Minnesota_ 

983 

1,034 

-42 

43. Vermont. 

138 

146 

+2 

44. Kansas. 

721 

765 

+24 

45. North Dakota. 

261 

279 

+22 

46. Rhode Island_ 

264 

289 

+24 

47. South Dakota_ 

266 

294 

0 

48. Iowa...... 

947 

1,084 

-19 

49. Nebraska,. 

528 

628 

-15 

50. Virginia.. 

929 

1,937 

-30 

51. Maryland... 

626 

1,883 

+17 

52. District of Columbia.. 

187 

8,750 

-13 


QAINS 

By appointment... 30 

By reinstatement. 5 

By transfer. to 

By correction—. 5 


Total...,. us 

LOSSES 

By separation___ S9 

By transfer.... no 


Total—....203 

Total appointments....47,634 

Note.— Number of employees occupying 
apportioned positions who are excluded from 
the apportionment figures under Section 2. 
Rule VII, and the Attorney General’s opin¬ 
ion of Aug. 25. 1934, 14,719. 

By direction of the Commission. 

[seal] L. A. Moyer, 

Executive Director and 
Chief Examiner . 

(P. R. Doc. 39-1119: Filed, AprU 3, 1939; 
9:50 a. m.J 


















































































